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GROUP A 
"PROPOSED AMENDMENTS TO 
HE RULES WHICH IN THE 
PINION OF THE COMMITTEE 
\VE MERIT BUT DO NOT 
\LL FOR DISCUSSION BY THE 
‘DICIAL CONFERENCE. THE 
OMMITTEE RECOMMENDS 
HE ADOPTION OF THE PRO- 
QSALS IN THIS GROUP. 


ule 1:3-1. Time for Appeal 
' proposal: That paragraph (c) 
4; this rule be amended to read 


i 





5 follows: 

c) 10 days — interlocutory 

Fudgments, orders or determina- 
T ons; final judgments of con- 
mpt; final judgments of mun- 
ipal courts. In the event an ap- 
teal is allowed under Rule [2:2- 
b)] 2:2-3(a) or Rule 2:12-2, it 
hall be taken within 10 days of 
Bc date of the order allowing 
he appeal. 
» Reason: The change in the 
Mule reference is necessitated by 
he amendment last year of R.R. 
2-3. 


Rule 1:3-3. 
| Appeal 
Proposal: That paragraph (g) 
f this rule be amended to read 
s follows: 
| g) The running of the time 
or appeal from an administra- 
ye agency shall be tolled by a 
7 mely application for a rehear- 
zmade pursuant to the rules 
nd practice of the agency, but 
ne remaining time shall again 
ein to run from the date of [a 
sision denying such applica- 
ion) the service of the decision 
N io! the agency or of notice of the 
action taken, as the case may be. 
Reason: This change is pro- 
hosed so aS to conform this rule 
th R.R. 1:3-1(b). 


Rule 1:10-2A. Certification of 
Appeals Pending in the Ap- 


Tolling of Time for 


pellate Division Prior to 
. Judgment 

Proposal: That a new rule 

Bei ed and captioned as 

























ve be adopted to read as fol- 
Where an appeal is pending 
nheard in the Appellate Divi- 
ion and all briefs have been filed 
ny party thereto may serve and 
é with this court a petition for 
ttification. The petition shall 
filed within 10 days of the fil- 
ng of the last brief for the re- 
pondent. Any opposing party 
ithin 5 days of the service of 
uch petition may serve and file 
statement in opposition to cer- 
fication. Such petition and 
tement shall not exceed 3 
ages each, may be typewritten 
td 8 copies thereof shall be 
led. If the petition be granted 
a¢ appeal will then proceed to 
faring before this court upon 
be briefs and appendices pre- 
ered for the Appellate Divi- 
hon, 6 more copies of which shall 
¢ filed. 
Reason: The present rules do 
* provide any _ procedure 
¥ @"6oy a respondent on an ap- 
4 May apply for certification 
‘ectly to the Supreme Court 
na the certification procedures 
“even the appellant are ex- 
pensive. 
Committee Comment: The 
roposed rule will provide a sim- 
“ inexpensive method by 
ich parties may call the at- 
\ #_--°2 of the court to an appeal 
“cing in the Appellate Divi- 
“and avoid the possibility of 
“uble appeal. The time limits 
rained in the proposed new 
. Mm: ye Such that the argument 
9  “€ appeal will not be delayed 
Z2rdless of whether the peti- 
” for certification is granted 


§ 


ae 


. 





SUPREME COURT 


or not. For the sake of clarity, 
if this proposed new rule is 
adopted the caption of R.R. 1:10- 
2 should be amended to read 
“Certification to the Appellate 
Division on Petition After Judg- 
ment”. 


Rule 1:12-9. Assignment of Coun- 
sel for Indigent Persons 
Charged with Crime 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) Where a person charged 
with crime appears in any court, 
without counsel, the court shall 
advise him of his right to coun- 
sel and of the privilege of having 
counsel assigned, if indigent, 
and assign counsel to represent 
him unless he elects to proceed 
without counsel or is able to ob- 
tain counsel. A claim of indig- 
ency by a person seeking the as- 
signment of counsel shall be 
verified by a sworn statement, 
which shall include therein an 
acknowledgment by the affiant 
that he is aware of the penalties 
for false swearing [.] in the form 
set forth in Criminal Procedure 
Form 5A, printed in the Appen- 
dix of Forms. Whenever practic- 
able counsel shall be assigned 
before arraignment. Counsel as- 
signed to represent a defendant 
in any criminal proceeding shall 
file his appearance in accord- 
ance with Rule 3:5-4(b). 

Reason: A study of the prac- 
tices in the various counties with 
respect to the appointment of 
attorneys shows a lack of uni- 
formity and much haphazard 
procedure. In the majority of 
cases no written application un- 
der oath is requested of a de- 
fendant seeking the appointment 
of an attorney on the plea of in- 
digency. In most instances the 
appointment is made on the date 
and at the moment when the 
defendant is before the court to 
plead to the indictment or ac- 
cusation. The court then orally 
interrogates the defendant and, 
if satisfied, makes an appoint- 
ment forthwith without the de- 
fendant being under oath. The 
proposal would make for a uni- 
form practice in all the county 
and municipal courts where an 
application is made for the ap- 
pointment of counsel on a claim 
of indigency. The forms used in 
the various counties were studied 
and that used in Union County 
reflects all the factors that 
would give the court sufficient 
information upon which to make 
a determination of indigency, 
and a copy of that form is at- 
tached hereto. Such practice 
would be similar to R.R. 4:98-2 
(a) and N.J.S. 2A:111-2; Cf. RS. 
44:1-130. Where the court was 
satisfied from the form that the 
defendant was indigent an ap- 
propriate order should be en- 
tered stating that fact and des- 
ignating the assigned attorney. 


(Form UCP C - 3C) 
COUNTY COURT OF 
UNION COUNTY 
LAW DIVISION : CRIMINAL 
THE STATE OF NEW JERSEY, : 
Plaintiff, : 
Vv. 
Defendant. 
Criminal Action 
On Indictment No. 
On Accusation No. 
tated Session 


19 Term 


APPLICATION FOR THE AS- 

SIGNMENT OF DEFENSE 

COUNSEL PURSUANT TO SU- 

PREME COURT RULE 1:12-9 
The applicant, 

residing at : 

shows that: 


1. Iam named a defendant in 
the above entitled criminal cause 
of action alleging that I did 
commit the crime of 

at the of 
in the County of Union 
State of New Jersey, on the 
day of Ppt 

2. Iam unable to obtain coun- 
sel to defend me in this matter 
for the reason that 

3. Iam unable to obtain funds 
from anyone, including my fam- 
ily and associates, to retain de- 
fense counsel and represent that 
the answers to the following 
questions are true to the best of 
my information and belief: 

a. Do you have any money? 

If so, how much? 
(1) On the person 
(2) In custody of the War- 


and 


den 
(3) In the bank 
(4) At home 


(5) Elsewhere 
b. Do you own an automobile? 
(1) Year and make 
(2) Cost 
(3) I owe $ 
(4) It is now at 

c. Do you own any real estate? 
(State location) 

d. Do you own any other prop- 
erty or do you have any other 
assets? (If answer is “Yes” fur- 
nish description thereof and 
specify its present location): 

e. If married, what is name, 
age and address of your (wife) 
(husband) ? 

(1) When did you last live 


to 


with your (wife) (hus- 
band) ? 
(2) Does your (wife) (hus- 


band) work? 

(3) What is name and ad- 
dress of (her) (his) em- 
ployer? 

f. Do you have any children? 
(Give names, ages, and address- 
es). 

g. What is your home address? 

h. Where did you work last? 

i. What is your Social Secur- 
ity Number? 


j. What salary or wages were 
you receiving? 

k. What was the total amount 
of your income during the past 
12 months? 


l. Is there a job waiting for | 


you? (Specify) 

4. (Line out a or b, whichever 
does not apply) 

a. I am presently in jail and 
unable to obtain bail. 

b. I am _ presently released 
from jail on bail in the amount 
of $ . The cost of such bail 
was defrayed and paid by 
in the sum of $ 

WHEREFORE, 
prays: 

That this Honorable Court as- 
sign counsel to represent (him) 
(her) in the above entitled crim- 
inal cause of action without fee 
or cost to the defendant. 


STATE OF NEW JERSEY 


petitioner 


3 aa 
COUNTY OF UNION : 

, of full age, being 
duly sworn according to law, 
upon (his) 
and says: 

1. I reside at 
and am the petitioner in the 
above entitled action. 


2. I have read the foregoing 
petition and know the contents 
thereof and the same are true 
to my own knowledge, except as 
to matters therein stated to be 
alleged as to persons other than 
myself, and, as to those matters 
I believe it to be true. 

3. This affidavit is made to 
inform the Court as to my status 
of indigency and to induce the 
Court to assign counsel to me as 
an indigent defendant for my 
defense against the criminal 
charges that have been made 
against me. 

4. In making this affidavit I 
am aware of the penalties for 
false swearing. 

Sworn and subscribed to 
before me this day 


of 195. 


(her) oath, deposes | 
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RULES COMMITTEE RECOMMENDATIONS 


Rule 1:12-9. Assignment of 
Counsel for Indigent Persons 
Charged with Crime 

Proposal: That paragraphs (b) 
and (c) of this rule be deleted 
and that there be substituted 
therefor a new paragraph to 
read as follows: 

The duties of counsel assigned 
pursuant to paragraph (a) of 
this rule shall continue through 
and end after sentencing and 
the order assigning him shall so 
provide. 

Reason: Where an indigent de- 
fendant is convicted and sen- 
tenced to prison there have been 
many instances where the as- 
signed attorney is harassed by 
communications from such a 
prisoner to take further steps 
in his behalf; either to seek a 
new trial, to take an appeal, or 
to move for a correction of sen- 
tence. To avoid any question as 
to such an attorney’s responsi- 
bility in the matter, the order 
assigning him should state the 
limit of his responsibility. 

Committee Comment; Para- 
graph (d) of this rule as amend- 
ed in 1955 governs the assign- 
ment of counsel to represent a 
defendant on appeal, on applica- 
tion for correction of sentence, 
and on a writ of habeas corpus 
so that the provisions in present 
paragraphs (b) and (c) are un- 
necessary. 


RULE 1:27B. 
OF TIME 
Proposal: That paragraph (d) 
of this rule be amended to read 
as follows: 

(d) Neither the court nor the 
parties may enlarge the time for 
taking any action under Rules 
1:3-1; 1:3-2; 1:10-4; 1:10-5; 2:2- 
3; 2:3; 2:12-2; 4:88-15; 4:99-6 
and 5:3-4, except that extension 
for a period not exceeding 30 
days from the expiration of the 
time permitted in the said rules 
may be granted by the court in 


ENLARGEMENT 
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@ All Official Forms. 


2 Loose-leaf Binders and 





| New Jersey 
Rules Service 


SCHNITZER and WILDSTEIN 
A convenient, compact, authoritative 


| and up-to-the-minute reference for the 
| History, Text and Application of the 


@ Forms not found elsewhere. e 


1 Year Up-keep-service 


224 MARKET STREET 





2 INDISPENSABLE SERVICES! 


| New Jersey C s. . 

| New Jersey Court Rules tions. 

| @ Scholarly Annotations cited by the a 

Supreme Court and the Appellate a glance. 
Division. 

| @ One place to look for the Latest Rule. _ 


- $50.00 





MArket 4-5533 





1957 Current Service | 
New Jersey Legislation | 
The only service that brings you the | 
complete Statutes of New Jersey in ad- | 
vance sheet form — when the Legisla- 


tive Bill becomes Law. 


@ Complete Law with Official Alloca- 
Bold face type to show changes at | 


Statement of Legislator giving the | 
purpose of the law. 


Convenient Binder. 


Service for One Year - - - $30.00 


| 
| GANN LAW BOOKS 


NEWARK, N. J. 
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A Dependable 
Service For 
Lawyers 


Our Representatives 
Cover Daily— 


In Trenton 


The Offices of the 
Supreme Court 
Superior Court 
Secretary of State 
U.S. District Court 
Workmen’s Compensation 
State Tax Department 
Attorney General 
Bureau of Vital Statistics 
All other State Offices 


In Bergen, Essex, Hudson, 
Passaic and Union 
Counties 


County Clerk’s Office 
Register 

Surrogate 

County Clerk’s Vault 
Register’s Vault 

Sheriff’s Office 

Surrogate’s Vault 

Referees in Bankruptcy 
Chancery Division Chambers 
Compensation Courts 


All County Courts and Offices 


Municipal Courts and Offices 


District Courts 


All Parts of the District Courts 
in the Counties mentioned. 


Services We Perform— 


Ascertaining corporate name 
availability and corporate in- 
formation 

Service of papers on attorneys 

Filing and delivery of papers, 
files, etc. 

Obtaining information and data 

Abstracting dockets 

Searching and abstracting trade 
names, corps., chattel mtgs. 
estates, etc. 

Procuring Forms or Rules 

Marking District Court cases 

Obtaining police and hospital 
reports 


Messenger Service 


Our messenger calls at your 
office daily for your instructions 
and requests on forms provided 
by us. 


* 
Reports 


A prompt report is given you 
on each request you make. 


THIS SERVICE IS AVAILABLE 
TO YOU FOR A NOMINAL 
MONTHLY CHARGE 


Serving the Bar of New Jersey 
For Over 30 Years 


NEW JERSEY LAWYERS 
SERVICE 


24 Edison Place, Newark 2 
MArket 3-6190-1 


Our representative will be happy 
to call on you to explain this 
service in detail. 
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which the matter is pending 
upon a clear showing of a good 
cause and the absence of pre- 
judice. The application for ex- 
tension may be made at any 
time, provided that the action 
required to be taken within the 
specified time was in fact taken 
within that time as extended by 
the court. 

Reason: The limitation on ex- 
tensions of time should be appli- 
cable to all rules relating to ap- 
peals. 


Rule 1:30-3. Dismissal of Inac- 
tive Cases 

| Proposal: That paragraph (a) 

|of this rule be amended to read 

as follows: 

(a) In every case (except [cas- 
es to which the State is a party, 
and] receivership and liquidat- 
|ing proceedings) pending in the 
| Superior Court or county court 
| for more than 6 months without 
any proceedings having been 
taken therein, the deputy clerk 
of the Superior Court in each 
county and the county clerk in 
each county shall give to the at- 
torneys in the case written not- 
|/ice of a motion by the court to 
|dismiss the same for want of 
| prosecution. 

Reason: On many occasions 
confusion has arisen in the vari- 
ous clerk’s offices as to what cas- 
es are those to which the State 
is a party and, therefore, ex- 
empt from being automatically 
noticed for dismissal. For exam- 





the Veterans’ Loan Authority, | 
the Highway Authority, etc., to | 
be considered the State for pur- | 
poses of this rule? Moreover, | 
there would seem to be no good | 
reason why cases to which the 
State is a party should not be 
noticed for dismissal on the same 
basis as other cases. If on re- 
ceiving the notice of motion to} 
dismiss the State or the partic- | 
ular agency of the State has 
reasons why the case should not 
be dismissed, it can present its 
reasons to the court. If the rule 
continues as at present there 
will gradually accumulate a 
large number of cases to which 
the State is a party in which no 
final action has ever been taken 
but which under the rule cannot 
be dismissed. 


Rule 4:30-2. Infant or Incom- 
petent Person 

Proposal: That paragraph (c) 
| of this rule be amended to read 
|as follows: 
| (c) Upon motion of another 
|party to the action, where no 
petition is filed on behalf of the 
infant or incompetent and either 
his default has been entered by 
the clerk or in an action brought 
|in a summary manner on order 
|to show cause pursuant to Rule 
| 4:85, 10 days have elapsed after 
| the service of the order or in a 
probate action brought on not- 
|ice, 10 days have elapsed after 
| the mailing to him of the notice. 
|Ten days’ notice of the motion 
| Shall be given, in the case of an 
|}infant, to the person [or per- 
sons] designated in Rule 4:4-4 
| (a) or in Rule 4:4-4(b), or, in 
the case of an incompetent, to 
the person or persons designated 
| in Rule 4:4-4(c). In a case where 
process is served personally, the 
notice may be served personally 
at the time of the service of pro- 
cess or at any time thereafter; 
in other cases it may be served 
either personally or by mail. In 
lieu of the provisions of this rule, 
| such notice of the motion may be 
| given to such persons and in such 
|manner as the court may on 
|motion without notice order. 


| Reason: The reference to Rule 
|4:4-4(b) obviously referred to 





| that Rule as it existed prior to 
| the amendment made on June, 
| 25, 1956 (effective September 5, 
| 1956) to subdivisions “(a)” and | 
1)” 


of R.R. 4:4-4. Prior to! 


sequent proceedings. 


those amendments, service on 

infant over the age of 14 was} 
| made not only on the infant but 
also on his father, mother, or 


the guardian of his person, or a 


|competent adult member of his | 
| family with whom he resides, or lence the above provision was filing fees. In the interim mJy ‘ 





Reason: R.R. 2:4-3 was amend- 
ed last year to include a provi- 
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eral problems. There is no by " 
vision to allow the clerk to y;, 


~ 





sion allowing a single Appellate | the statutory filing fees fo; -J 


Division judge to act, but that! ing a notice of appeal ex p; 
rule applies only to appeals and In such instances an in 
not to a petition for declaratory | defendant files a notice 9 
judgment under RR. 4:88-10. 





Apparently through inadvert- 


|if service could not be made | dropped out of R.R. 4:88-12(a). 


| upon any of them, then as pro- 
vided by order of the court. One 
| of the effects of the amendment 
| was to eliminate the necessity of 
serving anyone other than the 
infant if he was over the age of 


| 14. Consequently, the above sen- | 


|tence quoted from R.R. 4:30-2 
|should be amended. 

Committee Comment: The 
former rule change necessitates 
this amendment. 


Rule 4:43-1. Consolidation 

Proposal: That paragraph (e) 
of this rule be amended to read 
as follows: 

(e) In all cases where causes 
in different venues or courts are 
consolidated, the order of con- 
solidation shall state the venue 
in which the consolidated action 
or actions are to be tried and 
the order shall be filed in tripli- 
cate with the Clerk of the Super- 
ior Court. [The term ‘“consolid- 
ate” as used in this rule shall 
mean either a consolidation into 
one action or a joint trial or 
hearing of any or all of the mat- 
ters in issue on the actions, as 
the court may order.] Where 
consolidation is provided for in 
this rule all actions shall be con- 
solidated into one action unless 


the court otherwise orders. Un- | 
ple, are a Housing Authority, | 1€ss otherwise ordered by the 


court, the action first instituted 
shall determine which party 
shall have the privilege to open 


| RULE 4:97. NOTICE TO CO-RE- 


SPONDENT IN ADULTERY 
ACTIONS 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) Where a person is named 
as a co-respondent in any plead- 
ing seeking relief on the ground 
of adultery, the party making 
the charge shall give him writ- 


| ten notice within 10 days after 


the filing of such pleading, 
either personally or by registered 
or certified mail, return receipt 
requested, to his last-known ad- 
dress, of the pendency of the 
action and of the charge against 
him and that he may intervene. 


Reason: Generally all rules 
which provide for registered or 
certified mail provide for a re- 
turn receipt to be requested. See 
R.R. 4:5-2, 4:82-3, 4:96-4, 4:101- 
2, 4:106-3(a), 4:108-4, 4:110-3 
and 4:111-2. 


GROUP B 
PROPOSED AMENDMENTS TO 
THE RULES WHICH IN THE 
OPINION OF THE COMMITTEE 


ARE OF GENERAL INTEREST, | 


INVOLVE MATTERS OF POL- 
ICY, ARE DEBATABLE, OR RE- 
QUIRE FURTHER CONSIDERA- 


| TION AS TO THE METHOD BY 


| WHICH THEY CAN 


and close and in othef respects | 


shall govern the conduct of sub- 
Upon a 
consolidation the court 
make such order concerning pro- 
ceedings therein as may tend to 
avoid unnecessary costs or delay. 

Reason: Where consolidation 
is ordered only for the purpose 
of a joint hearing or trial as now 
permitted by the rule, there is 
no procedure provided for send- 
ing the case back to the appro- 
priate court for the entry of 
judgment. The simplest solution 
of the problem appears to be to 
merely provide that all cases be 
consolidated into one action in 
the upper court unless the court 


'specifically orders a joint trial 


or hearing. There would be no 
need if this were done for send- 
ing the case back and judgment 
could be entered and costs taxed 
in the Superior or County Court 
as the case may be. 


Rule 4:88-8. Appeals from Ad- 
ministrative Agencies 

Proposal: That paragraph (b) 
of this rule be amended to read 
as follows: 

(b) Leave to review an inter- 
locutory decision or action of 
state administrative agencies 
may be granted by the Appellate 
Division under the conditions 
set forth in Rule 2:2-3 [(b)]. 

Reason: To reflect the amend- 
ment made last year to Rule 
22-3. 


Rule 4:88-12. Motion to Appel- 
late Division for Stay 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) Upon or after the filing of 
a notice of appeal or petition for 
declaratory judgment as afore- 
mentioned, the appellant or pet- 
itioner may, b¥’ motion support- 
ed by affidavit, apply to the Ap- 
pellate Divisicn for ad interim 
relief staying the operation of 
the decision, action, or rule un- 
der review, which relief may be 


|granted by the court, with or 
without terms. When necessary, 


temporary relief may be granted 
by the Appellate Division or a 
single judge thereof without not- 
ice for a period not exceeding 14 


may | 


BE PUT 
INTO EFFECT. THE COMMIT- 
TEE RECOMMENDS THAT THE 
PROPOSALS IN THIS CATE- 
GORY BE GIVEN SPECIAL AT- 
TENTION BY ALL THOSE IN- 
TERESTED IN THE RULES AND 
THAT DISCUSSION OF THEM 
BE REQUESTED AT THE JUDI- 
CIAL CONFERENCE. 


Rule 1:2-8. Notice of Appeal; 
Preparation of Transcript 
Proposal: That paragraph (e) 
of this rule be amended so that 
in the case of an indigent appeal 
the provision for the request for 
a stenographic transcript will 
abate until there is a determin- 
ation as to whether it will be 
furnished at public expense. 


Reason: This amendment 
would take cognizance of c. 134, 
P.L. 1956 which provides for fur- 
nishing transcripts for indigent 
defendants seeking to appeal. 
See proposed amendments to 
R.R. 1:12-9 which follow. 


Rule 1:12-9. Assignment of 
Counsel for Indigent Persons 
Charged with Crime 

Proposal: That paragraphs (b), 
(c) and (d) of this rule be 
amended to provide that where 
an indigent seeks to appeal from 
a judgment of conviction and to 
obtain a transcript pursuant to 
c. 134, P.L. 1956, he shall file with 
his notice of appeal an applica- 
tion similar in form to that for 
the appointment of a trial at- 
torney which application may be 
filed without fee; that the ap- 
plication shall set forth fully 
the errors which he believes 
warrant an appeal; that the ap- 
pellate court shall then deter- 
mine the merits of the applica- 
tion and whether the convicted 
defendant is entitled to be repre- 
sented as an indigent on the ap- 
peal. A single judge of the Ap- 
pellate Division should be em- 
powered to pass on such ap- 
plications. 

Reason: C. 134, P.L. 1956 mere- 
ly provides for the obtaining of 
a transcript for an indigent de- 
fendant to process a new trial 
or an appeal. With respect to an 
application for a new trial, the 
matter would be a comparatively 
simple one for a trial judge to 


days or until the court next sits, | determine. The prosecution of an 


whichever is the longer. 


appeal, however, presents sev- 















































peal and the clerk returns i: ,f OF 
cause of the lack of the neces,.§ g PTOP* 

para 
|elapses which may operat. R. 4:f 


bar him from taking what w.§. 
have been a timely appeal. t. 
situation could be corrected 


of appeal would have 
thereto an application fo 
signment of counsel. Thi 
plication could be inv 
through the county 
office if necessary. To fa 
the handling of such 
tions, a single Appellat 
sion judge could be des 
to examine and study the 
ing papers in a summary 
ceeding. This would afford 
court an opportunity to des 
mine the answer to the se 





2% 
a 


e 


assigned. The court would «hy 
be in a position to det 
how much of the record 
be presented to it 
method of preparing the 


position to assign a cou 


to handle the appeal. Onl; nade up 
appellate court could pass on zjeeither by 
of these issues he indiv 
‘acting ir 

|Rule 1:12-9. Assignment utics in 
Counsel for Indigent PeM business 


uch a C: 
bindin 
ess or 
Btate. 


sons Charged with Crime 
Proposal: That a 
panel of members of 
who have been admitt 


rota 


th 


| practice for less than 5 year — 
(established in each county, Hon resid 
|be present on all arraignm nt opera 
days, to be assigned to rep ersey, W 
indigent defendants who ma clai 
to plead guilty or non-vult axgiontract, 


to represent such def 
through sentencing. 


Reason: In a great many 
stances the county judge a 
ed to hear arraignments wi 
sign an attorney present in & 
court room to represent a criz; 
inal defendant who pleads 2 
digency and indicates that he 
ready to plead guilty to 2 
charges. This situation has * 
sulted in an inequitable b 
on certain lawyers who a 
in criminal courts and 
the whole purpose of the 
list. 

The more serious aspect 
this situation is that the att 


te 


$ 


LL aow' 


ney who is assigned believes <3 P 

his only obligation is to be pré corpor 
ent with the defendant at t4qgg¢ uninc: 
time of the arraignment amg’ the se 
that at that time his duties exgymVcual 
There have been several majqge"ng a 

complaints because of this. Somggp“O the b 
defendants claim that the “MBu, 4.19. 
signed attorney neglected as Statem 





failed to represent him at 


: : ate Propos 
time sentence was imposed. posal 
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ments and leave assign! 
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cases. 


Committee Comment: 
the suggestion certainly 
rants careful consideration, 
question arises as to whe 
such an arrangement could ® 
be worked out by the bar asv" 
ations in each county on 4 b 
untary basis rather than by 
pulsion of a rule. 
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[LE 1:27B. ENLARGEMENT 
OF TIME 

proposal: That the reference 
paragraph (d) of this rule to 

bp. 4:98-15 be deleted and that 

. lieu thereof a cross-reference 

) R.R. 4:88-15 be added to the 

ootnote to the rule 

Reason: See paragraph (c) of 

proposed amendment to R.R. 

gg-15 included under Group B. 





e 4:4-4. Summons; Personal 
Service 
© proposal: That a new para- 
raph be added to this rule be- 
#reen present paragraphs (f) 
‘nd (g) to read as follows: 
Upon an individual engaged 
in a business within the State in 
gn action arising out of the con- 
Mguct of such business, or upon 
an individual owning property 
Gn the State in an action arising 
ut of the ownership of such 
roperty, by serving in the man- 
per prescribed in paragraph (a) 
Hhe individual, a managing or 
yeneral agent of the individual 
‘employed in such business or in 
the management of such prop- 
erty; or if service cannot be 
made upon any of the foregoing, 
ither by serving any servant of 
the individual within this State 
‘acting in the discharge of his 
@utics in connection with such 
yusiness or such property. In 
such a case the judgment shall 
de binding only upon such busi- 
ess or Such property in the 
State. 
Reason: The situation fre- 
uently arises where there is a 
pon-resident individual defend- 
nt operating a business in New 
ersey, who is about to be sued 
na claim, whether in tort or 


ontract, arising out of the op- | 


ration of the business. For ex- 
mole, an action against the 
on-resident owner of an apart- 
building in New Jersey for 
ersonal injuries occurring to a 
nant on the premises. The 
les appear to provide no 
od for service of the sum- 

in such a case unless the 
dant himself can person- 

y be caught on a temporary 
sit to New Jersey. The only al- 
thative is to proceed by way 
fa writ of attachment, but this 
an easily be frustrated if the 
‘fendant had no _ substantial 
roperty in New Jersey at the 
ime of suit. The rules, therefore, 
hould contain provisions, sim- 
arto those provided in the case 
¢ corporations, partnerships, 
nd unincorporated associations, 
t the service on such an in- 
‘idual by serving an agent 
g a sufficient connection 

o the business in New Jersey. 


ule 4:10-4. Affidavits; Verified 
Statements 

Proposal: That a new para- 
raph be added to this rule read- 
£ as follows: 

Whenever an affidavit is re- 
ured by these rules, in lieu 
uereof_ a person may make a 
atement, verified by his or her 
shature, which statement shall 
iclude immediately above the 
siature the words “I am aware 
lat if the statements set forth 
trein are false I may be pun- 
ued for contempt of court.” If 
shall be proven that such a 
tement is willfully false, the 
burt in which it is filed shall 
thish the person making it for 
ontempt. 


Reason: The use of the affi- 
“1 Is considered by many to 
‘moded, ineffective, and a 
‘ance both to attorneys and 
“I clients. The Federal gov- 
has utilized certifica- 

nN tax matters and in Cali- 

tla legislation has been pro- 
ed providing for certification 
ai Cases except oaths of office, 
“sitions, and oaths required 
% taken before a specified 
“al other than a notary pub- 
* ‘See Journal of the Bar of 


California, Issue No. 4, p. 314,| 
1956). While legisla- | 
tion would be required to make | 
the signing of a false certifica- | 


July-Aug. 


tion an offense for which the 
person making it could be pun- 
ished, the court through the ex- 
ercise of its contempt powers | 
can punish a person making a 
false statement in a judicial pro- 
ceeding without the necessity of 
enabling legislation. 


Rule 4:30-2. Infant or Incompet- 
ent Person 

Proposal: That the first par- 
agraph of this rule be amended 
to read as follows: 

An infant or incompetent per- 
son shall be represented in an 
action by his guardian appointed 
in this State, whether appointed 
as to his person or property, or, 
if there be none appointed or if 
the court shall so direct because 
of a conflict of interest between | 
guardian and ward or for other 
cause, than by his guardian ad_/| 
litem appointed by the court. 
In negligence actions, upon the, 
filing of any pleading or certifi- | 
cate signed by an attorney which 
recites that the person named 
therein is the parent of the in- 
fant or incompetent, does not 
have any interest contrary to 
that of the infant or incompe- 
tent, and has consented to act 
as guardian ad litem, the person 
so named shall be deemed forth- 
with appointed guardian ad lit- 
em without the necessity of an| 
order, unless the court shall) 
otherwise direct. If the infant is | 
14 years of age or older his or 
her consent shall be appended | 
to the pleading or certificate. In 
all other cases, [A] an order for 
the appointment of a guardian | 
ad litem may be made. 


Reason: This would substan- | 
tially eliminate the necessity for 
an order for the appointment of 
a guardian ad litem in negli- 
gence cases. There is a great 
deal of paper work and effort in- 
volved which can be eliminated 
without real danger of prejudice 
to the infant or incompetent. 
Consideration might even be 
given to extending the proposal 
to all actions and to requiring a 
signed certificate in all cases 
rather than relying solely on the 
pleadings. 


RULE 4:45B. EXHIBITS 


Proposal: That a new rule to 
be designated and captioned as 
above be adopted reading as 
follows: 


The court reporter shall in- 
clude in the notes of the pro- 
ceedings, references to all ex- 
hibits and, as to each, the offer- 
ing party, a short description 
and the court directed marking. 
The notes shall also record the 
retention by the court or other 
disposition of each exhibit at 
the close of each trial session 
and also at the end of the case. 

Reason: Exhibits* are often 
carelessly handled and some- 
times lost. Accordingly it seems 
desirable to have a rule desig- 
nating responsibility for their 
safe keeping. 

Rule 4:52-1. Instructions to 
Jury; Objection 

Proposal: That this rule be 

amended to read as follows: 


Either before or at the close 
of the evidence, any party may 
file written requests that the 
court instruct the jury on the 
law as set forth in the requests. 
At the same time copies of such 
requests shall be furnished to 
adverse parties. If reasonably 
practicable written requests to 
charge shall cite the authority 
for each request. No party may 
urge as error any portion of the 
charge or omission therefrom 
unless he objects thereto before 
the jury retires to consider its 
verdict, stating distinctly the 
matter to which he objects and 
the grounds of the objection. 


| Opportunity shall be given to| 
make the objection in open| 
court but out of the presence} 
of the jury. 


Reason: Since judges are 
pressed for time to consider re- | 
quests to charge and since at/| 
times a request may be proper, | 
but its phrasing questionable, it | 


to have the authority 
request at hand. See DeRose v. 
Hunter-Lindsey Corp., 41 N. J. 
Super. 178, 184 (Law Div. 1956). 


RULE 4:55. JUDGMENT; OR- 
DERS; DAMAGES; COSTS 
Proposal: That a new subsec- 
tion be added to this rule read- 
ing as follows: 


In any case involving an in- | 
fant or incompetent, the court | 
shall have the power to approve | 


the fee, contingent or otherwise, 
to be charged or collected by any 
attorney. The court may direct 


the gross proceeds of the recov- | 


ery to be paid over to the general 
guardian, or when authorized by 
N.J.S. 3A:6-31 to the person 
standing in loco parentis to a 
minor, who shall pay the ap- 
proved expenses incident to the 
litigation and attorney’s fee. 
Reason: The trial court is fre- 
quently being asked to approve 
settlements agreed upon by 
counsel in negligence cases 
where an infant or incompetent 
is plaintiff. In many cases the 
court approves the total 
agreed upon in the settlement, 
but refuses to approve the pro- 
posed division of the total sum 
between the injured infant and 
the infant’s parent who sues for 
medical and hospital expenses, 
loss of infant’s services, etc. Fre- 


| quently an effort is made to get 


the parent an undue proportion 
of the total agreed settlement 


| with a lesser sum being allotted 


to the infant than the injuries 
complained of would appear to 


| justify. In some such cases the 


court refuses to approve the 
settlement on the basis suggest- 
ed to it and insists upon a dif- 
ferent division between the in- 
fant and parent and in other 
cases the court approves the set- 
tlement as proposed to it on the 
condition that counsel fees and 
all other expenses be paid out of 
the share awarded to the parent 
so that the share awarded to the 
infant will be net to him. In 
many cases counsel have diffi- 
culty in collecting fees to which 
they are entitled out of the 
amount awarded to an infant. A 
settlement agreed upon on be- 
half of an infant plaintiff takes 
the form of a consent judgment; 
the amount of the judgment is 
not paid to the guardian ad 
litem, but has to be paid to a 
general guardian. Where the 
general guardian pays out of the 
infant’s share to counsel the 
amount of a contingent fee, 
there is always the danger that 
the guardian, perhaps years lat- 
er, will have to justify such 
payment in the guardian’s final 
account. It would seem that a 
rule might clarify the situation 
by not only requiring the ap- 
proval of the trial judge with 
respect to the amount of any fee 
to be charged against an infant 
or incompetent, but also at the 
same time entering an order 
authorizing the payment of the 
fee out of the award to the in- 
fant. Adoption of the proposed 
rule would provide a more defi- 
nite basis for what many trial 
judges are now doing without 
specific authority in the rules 
or statutes. 


Rule 4:88-8. Appeals from Ad- 
ministrative Agencies 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

Review of the final decision or 
action of any state administra- 
tive agency, other than those 
governed by Rules 5:2-5 and 
5:2-9, shall be by appeal to the 
Appellate Division, and not by 


an action or other proceeding in | 


for the | 


sum | 


a trial court. Such appeal shall 
be instituted by filing a notice of 
appeal with the Appellate Divi- 
sion together with an affidavit 
or acknowledgment of service 
of copies of the notice of appeal 
upon the agenty, the Attorney 
General or upon any person in 
his office designated by him ina 


would be helpful for the judge | Writing filed with the clerk of 


| the superior court and all other 
parties to the proceeding or 
their attorneys. Within 30 days 
after the service of the notice 
|of appeal the agency shall file 
with the Appellate Division the 
|original or a certified copy of 
the record of the proceedings 
under review and shall serve 
| notice of such filing upon the ap- 
pellant; where a_ stenographic 
report of the testimony in the 
cause has been taken before the 
| agency the appellant shall, with- 
in 30 days after the filing of the 
notice of appeal, furnish and 
send to the Appellate Division a 
transcript of the testimony, 
| which transcript shall be made 
|} part of the record filed by the 
agency hereunder. By order of 
| the Appellate Division or by 
written stipulation between the 
parties the record may be short- 
!ened by eliminating any portion 
thereof or by the submission of 
an agreed state of facts. There- 
after the appeal shall proceed in 
|the same manner as appeals 
|from the trial divisions to the 
Appellate Division. 


proposed amendment is to pre- 
clude alternative remedies. A 
person aggrieved by this decision 
|of a state agency should be re- 
| quired to appeal to the Appellate 
| Division and not be entitled to 
| select a Chancery Division judge, 
‘invoking the general equity 
| jurisdiction of the court, with a 
| subsequent appeal to the Appel- 
|late Division, such as was done 
{in Bailey v. Driscoll, 34 N. J. 


Super, 228 (App. Div. 1955), re- | 


Reason: The purpose of this | 
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versed on other grounds, 19 N. J. | 


363 (1955). See Schnitzer’s com- 
ment in 10 Rutgers Law Rev. 
/351, 357 n. 31; Interstate Milk 


Handlers v. Hoffman, 34 N. J. | 


Super. 356 (App. Div. 1955). 


Rule 4:88-10. Petitions for De- 
claratory Judgment 
Proposal: That this rule be 
amended to read as follows: 
Review of the validity of any 


administrative rule promulgated | 
administrative | 


by any state 
agency shall be by petition for 
a declaratory judgment address- 
ed to the Appellate Division. 
The proceeding shall be com- 
menced by filing the petition 


| Services We Perform— 


|Ascertaining corporate name 

availability and corporate in.-- 

formation 

| Service of papers on attorneys 

Filing and delivery of papers, 
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petition, copies shall be served 
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nowledgement of service shall be 
filed with the Appellate Division. 


Within 30 days after service of | 


the petition, the agency shall 
transmit to the Appellate Di- 
vision its answer thereto, to- 


gether with the original or certi- | 
fied copy of the record of the | 


proceedings resulting in the pro- 


mulgation of the rule being re- | 


viewed; provided, nevertheless, 
that by order of the Appellate 
Division, or by written stipula- 
tion between the parties, the re- 
cord may be shortened by elimi- 
nating any portion thereof, or 
by submission of an agreed state 
of facts. Thereafter the matter 
shall proceed in accordance with 
the rules governing appeals from 
the trial divisions to the Appel- 
late Division. 
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for by the proposed amendment 
of R.R. 4:88-15 (a). 
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Limitation 


ings 


Proposal: 
graph (a) of this rule be deleted 
and that a new paragraph (a) 
and new paragraphs (c) and 
(d) be adopted to read as fol- 
lows, with present paragraph (b) 
of the rule remaining unchang- 
ed: 


(a) Except as provided in para- 
graph (b) of this rule, an action 
under Rule 4:88-2, an appeal 
under Rule 4:88-8 or a proceed- 
ing under Rule 4:88-10 shall be 
commenced or taken by the per- 
son aggrieved, within 45 days 
after notice to him of the action 
or default sought to be redress- 
ed. Notice to an aggrieved per- 
son shall include such notice as 
would put a person of ordinary 
prudence on inquiry or such rea- 
sonable publication as may be 
| ordered by the court; but the 
| 45 day period shall not in any 
| case commence to run as against 
the aggrieved person until he 
| Shall have been injured by the 
action or default stated. 


(b) Unchanged. 


(c) Where it is manifest that 
the interests of justice require, 
the court may relax the provis- 
ions of paragraphs (a) or (b) of 
| this rule. 


(d) Where appropriate redress 
might have been secured through 
an action, appeal or proceeding in 
lieu of prerogative writ, the fail- 
ure to commence the action, ap- 
peal or proceeding with the time 

| provided in paragraphs (a) or 
(b) of this rule, or such further 

| time as may be allowable under 

| paragraph (c), shall preclude 
the maintenance of any other 
action or proceeding for like re- 
dress. 


Reason: The present rule im- 
posing limitations on the time 
within which proceedings in lieu 
of prerogative writ must be com- 
menced has raised a number of 
problems which the proposed 
amendments are designed to 
meet. 


1. The triggering point. Under 
the present R.R. 4:88-15(a), the 
proceeding must be commenced 
within 30 days of the “accrual of 
the right” to review. However 
under R.R. 1:3-1(b), in connec- 
tion with an appeal from a State 
Administrative Agency “the time 
shall run from the date of the 
service of the decision of the 
agency or of notice of the action 
taken, as the case may be.” The 
provision in R.R. 1:3-1(b) seems 
to be better than that in RR. 
4:88-15(a). 


2. Threatened action. If a 
plaintiff desires to bring a pro- 
ceeding in lieu of prerogative 
writ to forestall threatened ac- 
tion, his “right” to judicial re- 
lief accrues then. However the 
30 day period, provided by the 
present R.R. 4:88-15(a), of 
course should not run from the 
time he is threatened. The pro- 
posed rule, like R.R. 1:3-1(b), by 
talking in terms of “action” 
taken, instead of “accrual of the 
right”, avoids this problem. 


3. When does the period start 
running where there are recur- 
ring rights in the course of an 
erroneous governmental activi- 
ty? When is agency action suf- 
ficiently crystallized, so that, if 
notice thereof is given, the run- 
ning of the period of limitation 
is started? It is proposed to 
leave these questions to case 
law. It might be added, by way 
of incidental information, that 
Yanuzzi v. Spring Lake, 22 N.J. 
567 (1956), holds that where 
there are “continuing” rights, 
R.R. 4:88-15(a) does not apply. 
It also holds that a “mere” re- 
fusal to act in such a situation 
is not a sufficient crystallization. 

4. Relief as inter partes or in 
rem. Is a certiorari action di- 


on | 
Bringing Certain Proceed- | 


That present para-, 


rected against the record, and is 
it therefore in rem? Or is it inter 
partes? The rule proposes the 
latter view. For example, A, a 
taxpayer, has notice of improper 
municipal action. He brings a 
suit as taxpayer and is unsuc- 
cessful. B, another taxpayer, has 
no notice of the improper action 
until six months after the judg- 
ment in the action. Can he then 
bring a suit? The answer to this 
question is left to case law. 


5. 30 Days. The period fixed 
in R.R. 4:88-15(a) has been 
changed from 30 days to 45 days. 
Not infrequently parties con- 
cerned with municipal and local 
agency actions proceed without 
an attorney. The rules require 
an appeal within 45 days in an 
ordinary action in the Law or 
Chancery Division of the Super- 
ior Court where there are almost 
always attorneys involved. With 
that in mind, it seems rather 
harsh to require a review within 
30 days where a layman is in- 
volved and where part of this 
time will be spent in finding out 
who to retain as an attorney. 


6. R.R. 4:88-15(d). Alternative 
remedies through an equitable 
action or under the Uniform 
Declaratory Judgments Act. If 
there is any policy (and it is be- 
lieved that there is, particularly 
in connection with the situa- 
tions dealt with in R.R. 4:88- 
15(b) ) in prescribing short 
limitation periods for review or 
relief from governmental action, 
that policy should not be com- 
pletely nullified through a grant 
of the same relief a long time 
after the period under the Uni- 
form Declaratory Judgments Act 
or through an equitable action. 
This point is dealt with by pro- 
posed R.R. 4:88-15(c). 


7. One question may arise in 
connection with proposed R.R. 
4:88-15(d). For example, a per- 
son may be barred by R.R. 4:88- 
15(a) from instituting a declara- 
tory judgment proceeding under 
R.R. 4:88-10 with respect to an 
agency rule. Then the agency 
may prosecute him for a viola- 
tion of the rule. He clearly 
should have a right of appeal 
from the decision holding him 
for the violation, even though he 
is barred from any action under 
R.R. 4:88-10, but, it does not 
seem necessary to spell this out 
in the rule. 


Rule 6:9-7. Preliminary Hearing; 
Reference to Prosecutor 
Proposal: That this rule be 
amended to read as follows: 
[The judge may at any time 
before final disposition refer the 
entire cause to the prosecutor of 
the county for criminal prosecu- 
tion w] Where the juvenile is 
over the age of 16 years, and is 
an habitual offender or the of- 
fense is a homicide or of such a 
heinous nature that for the pro- 
tection of society the matter 
should be handled as an adult 
criminal offense, the court may 
in its discretion schedule a pre- 
liminary hearing, at which the 
presence of the prosecutor shall 
not be required, for the purpose 


of determining whether the case R.R 


should he heard in the Juvenile 
and Domestic Relations Court or 
referred to the prosecutor of the 
county for criminal prosecution 
as an adult criminal offense. 
[The hearing before this court 
shall then be construed as pre- 
liminary in nature to determine 
the course to be followed.] Any 
admissions made by the [offend- 
er] juvenile in the first instance 
at such preliminary hearing 
shall not be held against him in 
any criminal proceeding that 
may follow such referral to the 
prosecutor. The judge may hold 
to bail or parole in the custody 
of the chief probation officer 
pending grand jury action. 


Reason: The _ present rule 
needs clarification since it has 
sometimes been contended that 
under the present rule the pre- 





| liminary hearing is in fact a fi- 
|nal hearing and that any fur- 
ther hearing in the Juvenile 
Court would constitute double 
jeopardy. It is also sometimes 
contended that any admission 
made by an offender even 
though to the police or others 
prior to the Juvenile Court 
hearing might not be used 
against the offender in any sub- 
sequent criminal proceeding 
that might follow a referral to 
the prosecutor. The proposed 
amendment would make it clear 
that the hearing is for the pur- 
pose of determining if the case 
should be referred and that the 
admissions are privileged only 
when made during the course of 
the preliminary hearing itself. 


RULE 7:7. TRIALS GENERALLY 
Proposal: That Rule 7:7-7 be 

deleted and that Rule 7:7-8 be 

amended to read as follows: 

7:7-8. Adjournments [; When 

Cases Marked “Not Moved” 
or Dismissed] 

Cases assigned for trial may 
be adjourned from time to time 
by the court, or by consent to 
the approval of the court. Cases 
assigned for trial and reached 
on more than two occasions and 
not tried or otherwise disposed 
of shall be [marked “Not 
Moved”, unless the court other- 
wise orders. If a case marked 
“Not Moved” is reinstated to 
the calendar and reached for 
trial and not disposed of by trial 
or otherwise, it shall be] dis- 
missed. Such dismissal shall be 
without prejudice but shall not 
thereafter be set aside. 

Reason: The purpose of these 
amendments is to expedite the 
disposition of cases. 


Rule 7:7-13. Consolidation of 
Actions 
Proposal: That a new rule 


designated and captioned as 
above be adopted to read as fol- 
lows: 

When an action pending in 
any county district court in- 
volves a common question of 
law or fact arising out of the 
same transaction or series of 
transactions or occurrences as 
another action or actions pend- 
ing in the same court, the court 
may consolidate the actions or 
order them to be tried together. 
The plaintiff in the action first 
commenced shall stand in the 
position of plaintiff in the order 
of proceedings at the trial. 

Reason: Without any special 
rule, every court has the power 
to consolidate for trial any num- 
ber of actions pending in the 
same court which might have 
been joined in the same action. 
Although apparently not need- 
ed, there are rules and a statute 
specifically authorizing the Su- 
perior Court and the county 
courts to consolidate. See R.R. 
4:43-1(a), R.R. 5:2-3, and NJS. 
2A:3-11. There is no such pro- 
vision in the district court rules. 
See R.R. 7:6-1, R.R. 7:7-2, and 
R.R. 7:8-2(f). Under the doc- 
tring expressio unius est exclu- 
sio alterius, it would seem that 
the district courts lack the pow- 
er. This could not have been the 
intention, especially in view of 
7:8-2(f). Normally, the up- 
per court rules would apply un- 
der the conformity provisions. 
However, in this case, the upper 
court rules specifically refer to 
designated courts. 


Rule 7:21-4. Officers’ Bonds 

Proposal: That a new rule to 
be designated and captioned as 
above be adopted reading as fol- 
lows: 

Sergeants-at-arms and con- 
stables executing writs issued 
out of any of the county district 
courts in the State upon which 
money may be collected shall, 
before entering upon the dis- 
charge of their duties, file in the 
office of the clerk of the county 
district court to which they are 
attached a bond in a penal sum 
in an amount to be fixed by the 
judge or, in courts having more 


'than one judge, by the Presid 





80 N. J. L. J. Index Page; 
a 








judge. The bond shall be in 4, 
form set forth in County Distr : Conti 
Court Form 14 printed in yf 
Appendix of Forms and shal] ,\@ defe 
in addition to the bond filed , = 
provided by statute with 4, ae 
governing bodies of the munjc. gh 
palities and with the boards y a a 
chosen freeholders in the coy, # a 
ties in which the county distrig “ 










ty wit 

courts are located. the | 
Reason: The purpose of +), natur' 
rule is to further secure » and 


torneys and litigants. The p, 
posed form of the bond ji 
forth on the following page; 






County District Court Form }; 


OFFICER’S BOND 
KNOW ALL MEN BY TuHii# 
PRESENTS: That we, ——__ 
(as Principal) of the City , 
—————,, in the County of —_ 
in the State of New Jersey, 

>: 
tion of ————_, J 
thorized to transact busine 
the State of New Jersey, x 
Surety), are held and ime 
bound unto the County of —_ 
and the Clerk of the ——_ 
County District Court in = 
sum of DOLLARS 
ful money of the United Staxii 
to be paid to the said Coun 

New Jersey, its succe: 
sors or assigns or to the Cler 
the County D 
Court, or his successor, for 
use of such persons as may % 
lawfully entitled to such mone 
to which payment well anc t 
to be made we bind ourselr: 
and each of us for himse 
itself in the whole, our and 
of our heirs, executors and 2¢ 
ministrators, successors and 2 
signs, jointly and _— several; 
firmly by these presents. SEA 
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ED WITH OUR SEALS and — * 
the day of a" te Boarc 
year of our Lord One Thousxfme 30 - 
Nine Hundred Doren 
THE CONDITION OF THIS 02M: of thé 
LIGATION IS SUCH that if th of Evic 
said a constable of ——fir of } 
County, in the State of Nei 42-46. a 
Jersey, shall well and truls -154. Wh 
cute his office and all Sheard ij 
pertaining to the same, waiver 
ially with respect to all wag by ju 
issued out of any of the Counvie accep 
District Courts in the State cf™nolo con 
New Jersey, designating 1 state: 
as constable, and shall from tim: insofar 
to time, in accordance with the pre 
and rules of court, pay over “— indictal 
the person or persons entitled ier court: 
the moneys collected, and domes: 


all writs properly endorsed; az: 
at the expiration of his offi 
at the termination of his 
nation to handle writs out 
County District 
whichever may sooner 
shall return to the office of ‘# 
Clerk all writs properly endors 
and submit to audit of his 2 
counts in accordance with 
rules of court. and pay over # 
the attorney or other per 
titled thereto, all moneys ¢e 
lected on said writs in accor 
ance with the audit, then 4) 
obligation shall be void, otht 
wise to remain in full force 4% 
effect. 


SIGNED, SEALED AND DELI: 
ERED IN THE PRESENCE 


Le 






























Principal G 

ATTEST: REM: 

INS WHI 

Surety MENDED 

FOR T 
COUNTERSIGNED: ee 

8 ESSED IN 





MMENT 





Resident Agent State of 
New Jersey 


ACKNOWLEDGMENT. 


le 1:4-6, 
Civil Cay 
roposal ; 

Jed and 
Tespect 


Rule 8:4-3. Pleas 


Proposal: That 
amended to read as follows: 


this rule * 


ON 4 














4 an a 
A defendant may plead MF of an a 
guilty, [not] guilty, non vult ® 
nolo contendefe to any compls> ommitt 
to be tried before the magist 20pe “ 
: Ppeals fri 
(Continued on page 13, col-+ i Ustratiy 
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Page Thirteen 
Reason: Counsel should not be | firms actively practicing in these | 
| put to the burden of requesting| counties maintain their resi-| 
the clerk to tax costs. dence in other counties. The Bar | 
Committee Comment: The! | Directory does riot furnish ade-| 
clerk cannot know what the| quate information to compile| 


costs have been until that in-| the list from the names which} 
formation is provided by coun-| appear thereirm~The large law | Seti For 


sel. The present method of re-/ firms should furnish the senior | 


Rules Committee Report 












(ready specifically provided for 


Cont inued from page 12) 
in R.R. 4:88-5 and R.R. 4:88-12. | 








defendant refuses to plead 
Ls stands mute or if the magis- 
> refuses to accept a plea of 
ty, non vult or nolo conten- 
j we magistrate shall enter 


Rule 1:4-7. Application for Stay 
on Appeals from Courts 


Proposal: That there be a 





county judge annually with a 





a of not guilty. In no case 
he court accept a plea of 
+ without first determining 
“the defendant understands 
Y =: of the charge against 
and that the plea is volun- 
made. The defendant shall 
tled to change a plea of 
suilty to one of guilty, non 
‘or nolo contendere at any 
™- before verdict. He shall be 
ed to change a plea of 
_non vult or nolo conten- 
o one of not guilty only by 
on of the court. Where 
f guilty, non vult or nolo 
tendere is entered, the court 
" the witnesses in sup- 
of “the complaint prior to 
eY and sentence, and 

h hearing may, in its 
ion, refuse to accept the 
























age In criminal proceed- 
in the Superior and County 
; RR. 3:5-2 permits a de- 
dant to plead not guilty, 
ty, non vult or nolo conten- 
« However, in the municipal 
gris, the defendant may plead 
lty or not guilty to any 
to be tried before the 
as R.R. 8:4-3 does 
lit the acceptance of a 
, of non vult or nolo con- 
dere in municipal courts. In 
ce, a plea of non vult is 
nt to a plea of guilty, 
plication of Faas, 42 N. J. Sup- 
£31.38 (App. Div. 1956), but is 
admissible in evidence as 
of of the facts of the crime in 
action, Schireson vy. 
teBoard of Medical Examin- 
SN. J. L. 570 (. & A. 
State v. Henson, 66 N. J. L. 
608 (E. & A. 1901); Cf. Re- 
the Committee on the 
F of Evidence to the Supreme 
f New Jersey, Rule 21, 
2-46, and Rule 63, (20), pp. 
-1344. Where a complaint may 
eard in a municipal court 
r of indictment and 
jury, may the magis- 
ecept a plea of non vult 
nolo contendere because R.R. 
those rules (Part 
far as applicable gov- 
the practice and procedure 
indictable offenses in all 
ér courts except the juvenile 
domestic relations courts, 
magistrate precluded 
accepting the plea by R.R. 
=] Stating a defendant may 
Ity or not guilty to any 
It to be tried before the 
strate? Cf. Fulop-Kain, New 
Practice, Vol. 18, District 
icipal Courts, Sec. 196, 
is submitted that the 
pleas should be the 
‘in the municipal courts as 
‘né Superior and County 
so that magistrates can 
sé of complaints by the ac- 
€ of pleas of non vult or 
contendere where they are 
to accept the plea, and 
quired to enter pleas of 
y in such instances fol- 
y trial. 
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GROUP C 


REMAINING SUGGES- 
‘NS WHICH ARE NOT REC- 
ENDED BY THE COMMIT- 
a, THE REASONS EX- 
a IN THE COMMITTEE 

IENT ON EACH PROPOS- 


' Court 
style of citing cases, particularly 


14-6. Stay of Judgment in 
Ci Causes 


Toposal That this rule be 
~“d and made more specific 
“spect to the matter of a 
“nh an appeal from a deci- 
*“! an administrative agen- 





a 





‘mmittee Comment: Stays 
seeals S from the decisions of 
trative agencies are al- 





' 4:88-8 


Rule 1:9-2 


change in the language of the 
rule to refer to the Supreme 
Court and to permit temporary 
relief similar to R.R. 2:4-3 which 
refers to the Appellate Division 
of the Superior Court. 

Committee Comment: This is 
a general rule and applies to the 
Supreme Court without the 
necessity of specifically naming 
it. No difficulties have been en- 
countered as a matter of prac- 
tice by reason of the Supreme 
Court not having authorized 
one of its members to grant a 
temporary stay. 


Statement When No 
Record Was 


Rule 1:6-3. 
Stenographic 
Made 

Proposal: That this rule be 
amended so as to specifically 
make it applicable to adminis- 
trative proceedings, or in lieu of 
an amendment to this rule that 
either R.R. 4:88-8 be amended to 
provide for an agreed statement 
in lieu of record or that a new 
rule be adopted making manda- 


tory the making of a stenogra- 
phic record of administrative 
proceedings (if this be within 
the rule-making power). 
Reason: The problem which 
this proposal seeks to resolve 


arises when, for example, an ap- 
peal is taken from a decision of 
the Director of the Division of 
Motor Vehicles involving the 
revocation of a dealer’s license 
where one of the grounds of ap- 
peal that there was not suf- 
ficient evidence upon which the 
administrative tribunal could 
make any findings of act or con- 
clusions of law. R.R. 1:6-3 pro- 
vides that in the event there is 
no stenographic record of the 
proceedings at a hearing or trial, 
the appellant shall prepare a 
statement of the evidence which 
shall be submitted to the court 
below for approval. It is appar- 
ent that this rule has no appli- 
cation to any administrative 
hearing since it refers only to a 
court hearing or trial. 
certainly be unfair if the rule 
were applicable to have a state- 
ment submitted to the Director 
of the Division of Motor Vehicles 
for approval when he acts as 
both prosecutor and judge. R.R. 
lends support to the view 
that R.R. 1:6-3 does not apply, 
since it provides that in the 
event a stenographic record was 
made at the hearing, the tran- 
script thereof shall be filed with 
the court as a part of the record 
and also that the record may be 
shortened by the submission of 
an agreed state of facts (prob- 
ably as in R.R. 1:6-2). The rules 
are entirely silent as to the pro- 
cedure to be followed when no 
stenographic record was made 
of the proceedings before the 
administrative tribunal. 


ic 
pe) 


Committee Comment: The in- 
stances in which such situations 
arise are rare and when they do 
arise they can be and have been 
handled by the Appellate Divi- 
sion of the Superior Court on an 
individual basis, usually by re- 
manding the matter to the ad- 
ministrative agency for the pur- 
pose of making a record. 


Rule 1:7-1. Appellant’s Brief and 
Appendix 


That the Supreme 
a simple, uniform 


Proposal: 
adopt 


recent decisions. 
Committee Comment: See the 
report of the Committee on the 


Publication of Opinions publish- 
ed in 


the June 1, 1950 issue of 
the New Jersey Law Journal. 


Costs 


Proposal: That this rule be 
amended so as to require the 


clerk to tax costs immediately 
upon entry of judgment. 


It would * 





quiring counsel to apply for the 


taxation of costs supported by | 


affidavit works satisfactorily. 


Rule 1:12-9. Assignment of 


Counsel for Indigent Per-| 


sons Charged with Crime 
Proposal: 
fender cases assigned 
should be entitled to all 
and allowances now 
in murder cases. 


the fees 


Reason: The equities and re-| 


sponsibility of an attorney 
resenting a fourth offender 
obvious. See Beaney, “The Right 


rep- 


to Counsel in American Courts”, | 


pg. 136, note 242. 
Committee Comment: 
recommendation can be 
mented only by legislation, 
amending NWJ.S. 2A:163-1 


Rule 1:12-9. Assignment of 
Counsel for Indigent Per- 
sons Charged with Crime 


imple- 
by 


Proposal: That an allowance 
for investigation expenses, de- 
positions, subpoena expenses 
and the like be paid to the as- 
signed counsel by the county 
provided that an application to 
the county judge be made be- 


fore the expenditures are in- 
curred. 

Reason: Such a provision is 
necessary to protect an indigen 
defendant from “invidious dis- 
criminations” without which he 


cannot prepare for a fair trial 
It is merely a further broaden- 
ing of the recognized constitu- 
tional mandate that provides for 
compulsory process. 

Committee Comment: This 
proposal has merit but can be 
implemented only by legislation. 
A bill (A-533) to this effect was 
introduced in the 1956 session of 
the Legislature but after being 
passed by the Assembly died in 
committee in the Senate. 


Rule 1:12-9. Assignment of 
Counsel for Indigent Per- 
sons Charged with Crime 

Proposal: That no 
shall be assigned where de- 
fendant has been released on 
bail and he has paid a fee for a 
bail bond to obtain his release, 
unless the judge in his discre- 
tion orders otherwise. 

Reason: It is a common situ- 
ation that defendants pleading 
that they are indigent are able 
to obtain bail. In a study of pub- 
lic defender systems made by 
the Institute of Judicial Admin- 
istration it was reported: “There 
was universal agreement that 
the resources of persons out on 
bail would be thoroughly inves- 
tigated before a defender 
provide legal service for 
Unless there are special circum- 
stances that satisfy the assign- 
ment judge, an attorney should 
not be assigned to represent 
such a defendant. 

Committee Comment: The 
fact that the defendant is able 
to pay the fee for a bail bond is 
not a proper test of indigency 
for the purpose of determining 
whether counsel be assigned to 
represent him. The fee for a bail 
bond may often be advanced the 
defendant by a friend or rela- 
tive who does not desire and 
whom the defendant cannot 
compel to pay for an attorney. 


Rule 1:12-9. Assignment of 
Counsel for Indigent Per- 
sons Charged with Crime 

Proposal: That assignments in 
all courts in the county, includ- 
ing the municipal courts, be 
made from an alphabetical list 
of all the attorneys in the coun- 
ty to be maintained by the As- 
signment Judge in each county 

Reason: In the larger counties 
the master list maintained by 
the senior county judge does not 
contain the names of all at- 
torneys practicing in the county. 

Many of the attorneys in large 


counsel 


a 


Pinan 


That in habitual of- | 
counsel! | 


permitted | 


are | 


This} 


list of attorneys associated in 


of the attorneys in the county 
|that everyone practicing in the 
county is sharing and partaking 
lin the responsibility of repre- 
senting indigent criminal de- 
fendants. 


There are a considerable num- | 


| ber of attorneys assigned to rep- 
resent indigent defendants ap- 
pearing before municipal courts. 
In many instances where such a 
defendant is held for the grand 
| jury, the magistrate appoints an 
attorney to represent an 
| digent defendant when he is ar- 
raigned before him. These at- 
torneys are not being assigned 
from the master list in many 
instances. An indigent would not 
suffer nor would the courts be 
delayed if it were made manda- 
tory that before a magistrate 
made an assignment he would 
have to obtain the next name 
on the master list from the sen- 
ior county judge. Here again, 
such practice would make for a 
more equitable distribution of 
the responsibility of all attorn- 
eys defending indigents and not 
place an undue burden on those 
attorneys who happen to be in 
the magistrate’s court. 

Committee Comment: The 
proposed changes do not appear 
to require a change in para- 
graph (e) of this rule as amend- 
ed last year. To an extent the 
suggestions can be put into ef- 
fect by administrative directive. 
Where the master list is not 
complete it would seem that the 
county bar associations might 
assume responsibility for advis- 
ing the Assignment Judge, who 
under the rule is responsible for 
the maintenance of the list. 
There is considerable doubt 
whether a request by a magis- 
trate to consult with a defend- 
ant at the time of his arraign- 
ment in the municipal court in- 
volves sufficient work to entitle 
the attorney to credit on the 
master list. With most munici- 
pal courts sitting in the evening 
it is certainly impractical for 
the magistrate to delay matters 
until he can secure the name of 
an attorney from the person in 
charge of the master list, con- 
tact the attorney whose name 
he receives and await his ap- 
pearance in court. To be suc- 
cessful it would seem that the 
rule on arraignments must of 
necessity operate with a good 
degree of flexibility. 


Rule 1:12-9. Assignment of 
Counsel for Indigent Per- 
sons Charged with Crime 


Proposal: That paragraph (e) 
of this rule be amended to pro- 
vide that when an attorney has 
reached the age of 65 or has 
practiced for 40 years he be re- 
lieved of the duty of taking as- 
signments under this rule. 


Reason: Such attorneys have 
performed their duty to the 
courts over the years and the 
older lawyers, for the most part, 
are engaged entirely in civil 
practice, have lost their contact 
with the criminal law and are 
not qualified to try criminal 
cases. 


Committee Comment: Attorn- 
eys with long experience at the 
bar are generally not only more 
qualified than their younger col- 
leagues but frequently can bet- 
ter afford to spend the time such 
assignments require. If in indi- 
vidual instances a senior mem- 
ber of the bar is physically un- 
able to take an assignment or 
has retired from the practice of 
law, such individual may be ex- 
cused from service by the As- 
signment Judge supervising the 
list. 
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their offices. This will assure all | 


in- | 


Lawyers 


Our Representatives 
Cover Daily— 


In Trenton 


The Offices of the 
Supreme Court 
Superior Court 
Secretary of State 
U.S. District Cours 
Workmen’s Compensation 
State Tax Department 
Attorney General 
Bureau of Vital Statistics 
All other State Offices 


In Bergen, Essex, Hudson, 
Passaic and Union 
Counties 


County Clerk’s Office 
Register 

Surrogate 

County Clerk’s Vault 
Register’s Vault 

Sheriff’s Office 

Surrogate’s Vault 

Referees in Bankruptcy 
Chancery Division Chambers 
Compensation Courts 

All County Courts and Offices 
Municipal Courts and Offices 


District Courts 


All Parts of the District Courts 
in the Counties mentioned. 


® 
Services We Perform— 


Ascertaining corporate name 
availability and corporate in- 
formation 

Service of papers on attorneys 

Filing and delivery of papers, 
files, etc. 

Obtaining information and data 

Abstracting dockets 

Searching and abstracting trade 
names, corps., chattel imtgs. 
estates, etc. 

Procuring Forms or Rules 

Marking District Court cases 

Obtaining police and hospital 
reports 


Messenger Service 


Our messenger calls at your 
office daily for your instructions 
and requests on forms provided 
by us. 


e 
Reports 


A prompt report is given you 
on each request you make. 


THIS SERVICE IS AVAILABLE 
TO YOU FOR A NOMINAL 
MONTHLY CHARGE 


Serving the Bar of New Jersey 
For Over 30 Years 


NEW JERSEY LAWYERS 
SERVICE 


24 Edison Place, Newark 2 


MArket 3-6190-1 


Our representative will be happy 
to call on you to explain this 
service in detail. 
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A Dependable 
Service For 
Lawyers 


Our Representatives 
Cover Daily— 








In Trenton 


The Offices of the 


Supreme Court 

Superior Court 

Secretary of State 

U.S. District Court 
Workmen’s Compensation 
State Tax Department 
Attorney General 

“Bureau of Vital Statistics 
All other State Offices 


In Bergen, Essex, Hudson, | 


Passaic and Union 
Counties 


County Clerk’s Office 
Register | 
Surrogate 

County Clerk’s Vault 
Register’s Vault 
Sheriff’s Office | 
Surrogate’s Vault 
Referees in Bankruptcy 
Chancery Division Chambers 
Compensation Courts 

All County Courts and Offices 
Municipal Courts and Offices 


District Courts 


All Parts of the District Courts 
in the Counties mentioned. 


Services We Perform— 





| 

Ascertaining corporate name | 
availability and corporate in- | 
formation | 

Service of papers on attorneys | 

Filing and delivery of papers, 
files, etc. 

Obtaining information and data) 

Abstracting dockets 

Searching and abstracting trade 
names, corps., chattel mtgs. 
estates, etc. 

Procuring Forms or Rules 

Marking District Court cases 

Obtaining police and hospital 
reports 


Messenger Service 


Our messenger calls at your 
office daily for your instructions 
and requests on forms provided 
by us. 


* 
Reports 


A prompt report is given you 
on each request you make. 


THIS SERVICE IS AVAILABLE 
TO YOU FOR A NOMINAL 
MONTHLY CHARGE 


Serving the Bar of New Jersey 
For Over 30 Years 


NEW JERSEY LAWYERS 
SERVICE 


24 Edison Place, Newark 2 
MArket 3-6190-1 


Our representative will be happy | 
to call on you to explain this 
service in detail. 
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plaintiff’s attorney to make a. 
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Rules Committee Report 








RULE 1:26. PROHIBITED PRAC- 
TICE OF ATTORNEYS 
Proposal: That a new section 
| be added to this rule precluding 
|an attorney who represents ‘a 
| magistrate in his individual ca- 
pacity from practicing in the 
court over which his client pre- 
| sides. 
Reason: An attorney who has 


| (Continued from page 13) 
| 


th 
jan unfair advantage when ap- 
| pearing before that magistrate 
|in a representative capacity. 

| Committee Comment: It would 
|seem difficult, if not impossible, 
to cover specifically in the rules 
bow situations relating to the ac- 
| tivities of attorneys and magis- 
| trates. Most situations such as 
| this might be left for the regu- 
|lar application of the Canons of 
| Ethics. It is recommended that 
|this matter be referred to the 
| Municipal Court Committee for 
| study. 


RULE 1:26. PROHIBITED PRAC- 
TICE OF ATTORNEYS 

Proposal: That a new provi- 
|sion be added to this rule to 
prohibit an attorney who is a 
partner, employee, office associ- 
ate, etc. of a member of the lo- 
cal governing body from serv- 
| ing as magistrate of the muni- | 


\cipal court in the same munici- 


| Pality. 

Reason: To avoid a _ possible 
conflict of interests. 

Committee Comment: The 
limitations on the practice of a 
municipal magistrate are al- 
ready extensive and before they 
are further added to the entire 
subject should be carefully con- | 
sidered. It is recommended that | 
this question be studied by the) 
Municipal Court Committee. 


Rule 4:5-2. Service; How Made; 
Proof of Service; Certifica- 
tion of Papers 

Proposal: That this rule be 
amended to make it mandatory 
for a defendant to serve two 
copies of a counterclaim upon 


| the plaintiff. 


Reason: Many times in negli- 
gence actions a counterclaim is 
| filed by the defendant’s attorney. 
| Usually, the plaintiff is insured 


| and it then becomes necessary 


for the plaintiff’s attorney to 
forward the counterclaim to the 


|/insurance carrier of the plain- 


tiff. Unfortunately, the counter- 
claim is part of the answer and 
is usually one document so that 
becomes necessary for the 


copy of the answer and counter- 
claim. Should the attorney be 
busily engaged in trial work, this 
sometimes gets delayed and can 
prove to be prejudicial to the 
interests of the plaintiff since 
his insurance carrier is entitled 
to receive such a counterclaim 
forthwith. The entire procedure 
would be simplified if the de- 
fendant’s attorney were required 
to serve two copies of the coun- 


iterclaim. It will be simple for 


him, in preparing the counter- 
claim to make the extra copy. 

Committee Comment: The 
proposed amendment is not con- 
sidered necessary. 


RULE 4:23. INTERROGATORIES 
TO PARTIES 
Proposal: That this rule be 
amended to make it plain that 
a party in answering interroga- 
tories is not required to furnish 


|information that is hearsay. 


Reason: The appropriate man- 
ner of obtaining information 
that would be hearsay if fur- 
nished by a party should be 
through oral depositions or by 
depositions through written in- 
terrogatories addressed to the 
person who has personal know- 
ledge. There have been no re- 
ported cases on this, but on 
some occasions the trial courts 
have held that interrogatories 
to parties must be answered 
even thcugh the answers would 
be hearsay. 


th 


e magistrate for a client has| 
'mand has been made because it 


| upon him by the attorney for the 


Committee Comment: See R.R. 
/4:16-2 and 4:26-1. This proposal 
would be an unfortunate restric- 
tion on these rules. 


Rule 4:39-1. Demand 
Proposal: 
amended to specify just where 
on the pleadings the demand for 
a jury is to be endorsed. 
Reason: In many instances 
the clerks have difficulty in de- 
termining whether or not a de- 


is not always to be found in the 
same place on the pleadings. 
Committee Comment: By its 


very definition to endorse is to| 


write on the back of. The matter 
is now covered by R.R. 4:5-8 and 
the problem is not to amend the 


rule but to educate the bar to! 


follow the present rule. 


Rule 4:43-1. Consolidation 
Proposal: That this rule be 
amended to require that in each 


case the order of consolidation | 


specify where the case is to be 
tried. 


Committee Comment: This is 


presently covered in paragraph | 


(e) of this rule as amended last 
year. 


Rule 4:55-7. Counsel Fees 

Reta: ‘That paragraph (c) 
of this rule be amended so as to 
raise counsel fees in foreclosures 
to a more realistic level. 


Committee Comment: It has 


always been the policy of the) 


courts in awarding counsel fees 
in such matters that the defend- 
ant should be charged only with 


a very modest counsel fee. If | 


plaintiff retains counsel who de- | 


sires a larger fee it will be neces- | 1956 and could have inquired on | concerned, it being impossit: 
sary for him to supplement the| that date with respect to the | speculate on the amount off 
under Rule | 


| fee which the court awards. 


Rule 4:55-7. Counsel Fees 
~s That this rule be 

amended to permit special ap- | 

plications for assessment of 


counsel fees and full actual liti- | 


gation costs in cases where spec- 
ial equities exist therefor, based 


on knowing and malicious mis- | 


conduct of the adverse party. 

Reason: There are situations, 
particularly in the Chancery 
Division, in which complete jus- 
tice cannot be achieved without 
an award by the court of counsel 
fees in cases other than those 
now provided for. For example, 
a landlord may continually har- 
ass a tenant by refusing to make 
repairs thereby making the ten- 
ant bring an action at consider- 
able expense to compel the land- 
lord to act or to make the re- 
pairs himself and then bring an 
action against the landlord to 
recover the amount of the ex- 
penditures. 

Committge Comment: This 
proposal runs contrary to the 
general philosophy of the rules. 


Rule 4:83- 
Sale 

Proposal: That this rule be 
amended to require that on a 
mortgage foreclosure notice of 
the sheriff’s sale be sent to all 
the defendants in the action. 

Reason: It is very difficult to 
keep track of all the sheriff’s 
sales and the attorneys for the 
plaintiff often forget their prom- 
ises to advise defendants when 
the sale is to be. 

Committee Comment: To re- 
quire this additional notice 
might raise title questions in the 
event it should be claimed that 
no such notice had been sent or 
received. 


2. Posting of Notice of 


Rule 4:92-6. Appeal from Report 
of Commissioners 

Proposal: That paragraph (a) 
of this rule be amended to read 
as follows: 

(a) Each party to the action 
who has appeared personally or 
by an attorney before the com- 
missioners shall have the right 
to take an appeal from the re- 
port of the commissioners by fil- 
ing a notice of appeal not later 
than 10 days after the service | 


That this rule be} 





plaintiff of a copy of such report | 
or digest thereof setting forth | under the Death Act wher: 
the amounts awarded to all par- Surrogate grants letters 9; 
ties to the action. On application | ministration ad proseque, 


of any party so entitled to ap-| 


peal, the court may, for good | 


| cause shown, extend the time for 
| not more than 30 days. The ap- 
pellant in the notice of appeal 


| by the appellant any other party 
|may within 10 days after the 
| service of such notice of appeal 
file a demand for a jury trial. 


The notice of appeal shall also | 


include notice of an application 
for an order fixing the date of 
trial. 

Reason: The present rule re- 
quires clarification. It permits 
| the filing of a notice of appeal 
within 10 days after the date 
fixed for the filing of the com- 
missioners’ report, or, after the 
service of a copy of the report 
upon the party, whichever time 
is the earlier. This creates prac- 
tical problems. For example, in 
a recent case the commissioners’ 
| time for filing the report expired 


may make a demand for a jury 
| trial. If no such demand is made. 


| that the Surrogate’s ju 


/on December 21, 1956. The attor- | 


ney for the property owner knew 


the report was served upon him 
by the plaintiff’s attorney on 
December 27, 1956. For practical 


nothing about it until a copy of | 


purposes, therefore, the property | 
owner’s attorney had Friday, | 
December 28 and Monday De-| 


cember 31, to determine whether 
an appeal should be taken and 
to have it served and filed. 
Committee Comment: The at- 
torney for the property owner 
was on notice that the commis- 


| award. Moreover, 


sioners’ report was due to be/| to fix and determine an adem 
filed on or before December 21, | bond for the protection of 


1:27B an extension of time for | 


filing the notice of appeal could 
| have been granted. 


Rule 4:119-1. Motion Day 

Proposal: That this rule be de- 
leted or made consistent with 
R.R. 1:28-3. 

Committee Comment: While 
the two rules are overlapping 
there does not appear to be any 
real necessity of an amendment. 
This type of change should be 
made at the time of a general 
revision of the rules. 


Rule 4:120-3. Recording of Judg- 
ments, Orders and Proceed- 
ings 

Proposal: That this rule be 
amended or a new rule adopted 
to provide that in general equity 
cases no stipulation of dismissal 
or any other form of settlement 
be filed by the Clerk of the Su- 
perior Court without first sub- 
mitting it to the judge of the 
| vicinage for his signature or in- 
itials so that he can take the 
case off of his list of pending 
cases. 

Reason: To give the general 
equity judge working on a fixed 
day calendar notice of settle- 
ments so that he may avoid cal- 
endar breakdowns presently re- 
sulting when cases are settled 
without his being notified. It 
adds another step to the disposi- 
tion of a case and it adds some 
more paper work on the judge, 
but it will gain trial time. 

Committee Comment: The 
proposal would be difficult for 
the clerk to comply with and 
would not prevent cases being 
settled without notice to the 
judge. In most vicinages the 
problem is being satisfactorily 
handled by the judge emphasiz- 
ing to counsel the necessity of 
their keeping him advised of 
settlement efforts and by the 
judge’s secretary telephoning 
counsel a week or so before the 
trial date to check as to whether 
the case has been or is likely to 
be settled before trial. 


RULE 5:4. PRACTICE IN 
SURROGATE’S COURT 
Proposal: That the practice 
with respect to the issuance of 
limited letters of administration 

be clarified and made uniform. 


THE 
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Reason: In many 


inst, 
(Conti! 


le 7:9- 
fault; 
oposa 
nded 

yhere | 
gment 
for the 
pr entr, 
t shal 
se sha 
A wi 


sea 


to institute an action to eg, 
recovery for the benefit o; 
sons entitled thereto, the g, 
gate is also requested to ; 
general letters of adminis. 
to institute an action for «, 
ages as a result of the paip, 
suffering sustained by th: 
cedent prior to death. In; 
cases prior to January | :; 
the date of the revision of y 
3 of the New Jersey Status 
was the practice for the gy 
gate to grant limited letter 
administration restricted ; 
to the institution of such a, 
tion and take a nomina] ; 
in the amount of $100 wit, 
surety. By virtue of such lew 
no monies could be receiys 
the administrator. Sinc 
ary 1, 1952 and with the 
of N. J. S. 3A:6-4 in conjuy 
with R.R. 5:3-2, it would 2 
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to grant temporary or lip 
forms of administrat ion 3 
been removed to the Pry 
Division of the County ¢ 
Many attorneys do not wis; 







le 7:19-! 
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apply to the County Cour i as fo 
limited letters and insist he trial 
the grant of general letter: #MRn be c: 
the purpose of effecting 2 @i&ich tim 
covery by suit of damage MMi be h 
pain and suffering, which of the 
covery, if any, falls into the dlls shall 
tate of the deceased and is; a) Cons 
ject to debts, unlike the re tions 
ery by an administrator adp eR 
equendum. The difficulty ing “ a : 
cases is the Surrogate’s inab 4) Cont 
e) Cont 
covery. The practice in s f) Othe: 
counties is to grant such legume cale 
on nominal bond of $100. Tamm # Judge 
a loose procedure, however qr than 
it would enable such a fiducgmmgthe sami 
to collect all moneys resuzgmp judge « 
from suit, wrongful death gm him sha 
| well as for pain and suffergqggear in on 
and the bond would in no mgs" mal 
secure the funds in the hagge! to all 
of the fiduciary so appoig™gn any « 
for the benefit of those lawiijjmnty dist 
entitled thereto, creditors as ounty c 
as heirs. In other counties county 
Surrogates refuse to grant cass may b 
eral letters of administraiqgt of the 


under these circumstances 





Committee Comment: 
practice followed in some 
ties of refusing to grant gen 





letters under the circumsta 
| mentioned is entirely proper: 1 
in accord with the statutory JS. 
sign and should be contin@igommitte 
There is no need for any change is 
in the rules and statutes, pation c 
rather a need to have all co court ul 
ties follow the presently = aes 
scribed practice. DEFEN 
Proposal: 





Rule 7:9-2. Judgment by Def 

Proposal: That this rue 
amended by substituting ths 
for the provisions of Rule 4: 
with some possible exceptic 


pted to 
senting 


bal courts 








Reason: This proposal is 2 
mised on a proposed amend= 
to Rule 7:5-4. Some of the 
ible exceptions are: (1) The: 
limitation in Rule 4:56-2'¢ 
changed to 4 months. (2) C# 
based upon capias ad resp 
endum or claims based dirés 
or indirectly upon the a 
chattel wherein a chatté 
been repossessed peaceabl} ly | 
legal process could 
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exception in paragraph (a 
included in paragraph (0). BP ommitte 
reason seems to exist why (*-fiezestion 
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based upon writs of attaclé 
or replevin should remain 
Rule 7:9-2(a)(1) in any & 
Also in any event Rule '* 
should be amended. Reporte 
by the District Court Commi 
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Committee Comment: ° 
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Reason: | 
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le 7:9-4. Judgment by De- 
fault; Time for Entry 
oposal: That this rule be 
nded to read as follows: 


there a party entitled to a) 


sment by default fails to ap- 
for the same within 4 months 
r entry of default, [no judg- 
nt shall be entered and the 
shall be considered dis- 
: without prejudice. Such 
sissal shall be made by the 
k without order of the court 
; shall be evidenced by an en- 
-hereof in the docket.] judg- 
nt shall not be entered except 
application to the court and 
yritten notice to the party in 
ault served at least 3 days 
or to the hearing of the appli- 
jon. 
peason: See proposed amend- 
4t to Rule 7:9-2 on the pre- 
ing page. 
ommittee Comment: The 
sent practice works satisfac- 
ily. 
e 7:19-2. Order of Business 
roposal: That this rule be de- 
d and a new rule adopted to 
d as follows: 
he trial and motion calendar 
ll be called at 9:45 A.M. at 
ich time motions to the list 
ll be heard. At the conclu- 
of the call, the order of bus- 
s shall be as follows: 
a) Consent and uncontested 
tions 
b) Infant settlements 
c) Ex parte proofs 
d) Contested dispossess ac- 
i) 
e) Contested 


small _ claims 


f) Other contested cases 
he calendar shall be called 
a judge of the court. When 
re than one judge is sitting 
the same location, the presid- 
judge or a judge designated 
him shall call the entire cal- 
jar in one courtroom and shall 
ign matters for hearing or 
al to all of the judges sitting. 
n any county in which the 
unty district court is held by 
ounty court judge or judges, 
county district court busi- 
ss may be scheduled to follow 

t of the county court. 

Reason: The proposed change 
elf-explanatory. One of the 
is to avoid issuing ten- 
and small claims sum- 
and other notices re- 
ladle at 9:30 and then wait- 
ntil 10:00 o’clock to begin 


ommittee Comment: This 
hge is unnecessary as the 

on can be controlled by 
court under the present rule. 


LE 8:54. APPEARANCE OF 
DEFENSE COUNSEL 

rroposal: That a new rule be 
pied to require counsel re- 
Se g defendants in muni- 


courts to file their appear- | 


“ith the magistrate or the 
al attorney and to sub- 


ed to be offered. 
Beason : The magistrate fre- 
En y does not know in ad- 
tnat a defendant will be 
ed by counsel and ac- 
does not know whether 
aut in the municipal attorney. 
Such cases when technical 
raised without 
3 before the magistrate, 
“* Géiay or a miscarriage of 
ce results. 
ommittee Comment: 
8stion is not practical. 


This 


He 8:10-5. Trial Date 

“posal: That this rule be 
“nded to provide, instead of a 
“dmit within which the 
- Cannot be tried without the 

sndant's consent, a time-lim- 
“in which trial must be 


A 
Ma. 


“ason: Return dates of sum- 


| far in the future that witnesses 
| by the time the trial is had will 
| have forgotten the facts. 

| Committee Comment: This 
; proposal would be unduly re- 


strictive. 


Rule 8:10-10. Violations Clerk 

Proposal: That non-residents 
be permitted to sign pleas and 
waivers and pay fines to the vio- 
lations clerk pursuant to sched- 
ules approved by the Assignment 
Judge regardless of the nature of 
the offense charged. 

Reason: To facilitate the 
handling of cases involving non- 
residents who are unable to ap- 
pear in court. 

Committee Comment: There 
should be as little differentia- 
tion as possible between the 
manner in which residents and 
non-residents are handled when 
the offenses are the same. 


Rule 8:10-10. Violations ‘Clerk 

Proposal: That paragraph (b) 
of this rule be amended to per- 
mit handling in the violations 
bureau of the offense of exceed- 
ing the speed limit by more than 
20 m.p.h. provided the violator 
is a non-resident. 

Reason: To facilitate the 
handling of cases involving non- 
residents who generally are un- 
able to appear in court. 

Committee Comment: As far 
as possible, reside1.ts and non- 
residents should be treated alike. 
General 

Proposal: That an appropriate 
rule be adopted providing that 
when a lawyer does not appear 
or is otherwise negligent or de- 
linquent an action should not 
be dismissed to the prejudice of 
the attorney’s client, but that 
the court’s contempt and disci- 
plinary power should be utilized 
to penalize the attorney only 
and not the client. 

Committee Comment: No rule 
is needed. The courts are con- 
stantly vigilant to see that cli- 
ents do not suffer needlessly due 
to the negligence of their attor- 
neys. As a practical matter, how- 
ever, the courts must rely in the 
conduct of litigation on the fact 
that the attorney is acting for 
the client. If an action is dis- 
missed by reason of an attorney 
failing to appear, the client may 
apply to have the case reopened. 


General 

Proposal: That one point be 
assessed against a driver for his 
failure to appear on the return 
day or the adjourned date 
thereof; that the summons so 
state; and that the blue card 
report be the method in which 
the failure to appear is reported 
to the Division of Motor Vehicles 
for the assessing of that point. 

Reason: To deter non-appear- 
ances in traffic matters. 

Committee Comment: The 
suggestion has merit and de- 
serves further consideration. It 
cannot be accomplished by rule 
of court, however, but must be 
handled administratively as the 
point system is under the con- 
trol of the Director of the Divi- 
sion of Motor Vehicles and not of 
the courts. 


General 

Proposal: That the penalty 
clause imposed for an overweight 
vehicle, which is 2c per pound in 
some cases and 3c per pound in 
others, be computed to the near- 
est dollar. 

Reason: To eliminate the 
trouble of dealing with odd cents. 

Committee Comment: A good 
suggestion, but cannot be ac- 
complished by court rule. 
General 

Proposal: That the title of the 
judge of the municipal court be 
changed from “Magistrate” to 
“Judge”. 

Reason: The presiding officer 
of the municipal court is a judge 
and should have that title which 

{is more in keeping with the re- 
| spect and dignity of the munici- 
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pal court. The title “Magistrate” | the trial of the action on the 
|is not understood by many peo-| bond, testimony as to the fair 
;monses should not be made so|ple and has uncomplimentary | 
| premises at the time of the sale 
| thereof in the foreclosure action, 


| connotations for others. 

| Committee Comment: This is 
ja matter of language which 
| Should be considered if and when 
a general revision of the rules 
and statutes is made. 


| General 

Proposal: That N. J. S. 2A:50-1 
to 3 be amended to read as fol- 
lows: 

2A:50-1. No personal defic- 
iency judgment in foreclosure 
actions or execution thereon for 
the balance due unless mort- 
gagee states in complaint in the 
foreclosure action that such a 
judgment will be requested. 

No judgment shall be rendered 
in any action to foreclose a mort- 
gage for any balance which may 
be due plaintiff over and above 
the proceeds of the sale of the 
mortgaged property [, and no 
execution shall issue therein for 
the collection of any such bal- 
ance.] unless plaintiff in said 
mortgage foreclosure action shall 
state in the complaint filed to 
foreclose said mortgage, that 
plaintiff will demand judgment 
against the defendants liable on 
the bond or note accompanying 
said mortgage for any deficiency, 
if at the sale in the foreclosure 
proceedings the mortgaged 
premises do not bring the 
amount sufficient to satisfy the 
debt, interest and costs. 

2A:50-2. Order of [proceed- 
ings] procedure; foreclosure; ac- 
tion on bond; limitations; par- 
ties 

Where both a bond or note and 
a mortgage have been given for 
the same debt, all proceedings to 
collect the debt shall be: 

First [,] : a foreclosure of the 
mortgage; and 

Second [,] : [an action on the 
bond for any deficiency, if, at 
the sale in the foreclosure pro- 
ceeding, the mortgaged premises 
do not bring an amount suffic- 
ient to satisfy the debt, interest 
and costs. 

The action on the bond shall 
be commenced within 3 months 
from the date of the sale or, if 
confirmation is or was required, 
from the date of the confirma- 
tion of the sale of the mortgaged 
premises. In such action judg- 
ment shall be rendered and ex- 
ecution issued only for the bal- 
ance due on the debt and inter- 
est and costs of the action 

No action shall be instituted 
against any person answerable 
on the bond unless he has been 
made a party in the action to 
foreclose the mortgage. ] 

If the plaintiff in said mort- 
gage foreclosure action has stat- 
ed in the complaint filed in said 
action that plaintiff will demand 
judgment against the defend- 
ants liable on the bond or note 
accompanying - said mortgage, 
and. if, at the sale in said fore- 
closure proceedings, the mort- 
gaged premises do not bring an 
amount sufficient to satisfy the 
debt, interest and costs, the 
plaintiff within three months 
from the date of the sale, or, if 
confirmation is or was required, 
from the date of confirmation of 
the sale of the mortgaged prem- 
ises, shall upon proof filed in 
such foreclosure action have 
judgment rendered in favor of 
the plaintiff and against the de- 
fendants liable on said bond or 
note, only for the balance due 
on the debt, interest and costs, 
and execution shall issue for said 
amount for which said judgment 
has been rendered. 

2A:50-3. Answer disputing 
amount of deficiency; determin- 
ation of amount 

[The obligor in any bond spec- 
ified in section 2A:50-2 of this 
title, given after March 29, 1933, 
may file an answer in the action 
on the bond, disputing the 
amount of the deficiency sued 
|for. In that event both parties 
|may introduce, in evidence at 


|amount of such deficiency, by 


market value of the mortgaged 


and the court, with or without 
a jury, shall determine the 


deducting from the debt secured 
by the bond and mortgage the 
amount determined as the fair 
market value of the premises.] 
If plaintiff in a foreclosure ac- 
tion shall state in the complaint 
filed in said action, that plaintiff 
will demand judgment against 
defendants liable on the bond or 
note accompanying said mort- 
gage, then the defendants may 
in said action, if said defendants 
wish to file an answer in said 
foreclosure action demanding 
that plaintiff credit the fair mar- | 
ket value of the mortgage prem- 
ises at the time of the sale 
against the deficiency arising 
from said sale, and shall be en- 
titled, with or without jury to 
have the amount of such defic- 
iency determined, by having de- 
ducted from the said debt secur- 
ed by the bond or note and mort- 
gage, the amount determined as 
the fair market value of the 
premises, provided said defend- 
ants in the mortgage instrument 
have not expressly waived said 
right. If all parties to the action 
shall so agree, the Court may 
accept as the fair market value 
of the mortgaged premises the 
value fixed by three appraisers, 
to be named by agreement of all 
the parties to the action, which 
agreement shall be evidenced by 
a Stipulation to be filed in the 
action. 


Reason: The proposed changes 
in these statutes will do three 
things. First, it will put defend- 
ants on notice as to whether 
they will be sued for deficiency 
or not. Second, if they know they 
are going to be sued for a defic- 
iency, mortgagors will endeavor | 
to have bidders at the foreclos- | 
ure sale so that the property will | 
not be sold for a nominal} 
amount. Third, if the mortgagee | 
knows because of the answer | 
filed by the defendants asking | 
for credit of the fair market | 
value, the mortgagee will make | 
a genuine effort by advertising, 
by notice to brokers and by other | 
means to try to get the highest | 
price that can be obtained at tne 
sale, and in this way perhaps | 
eliminate the necessity of going | 
to the trouble of having apprais- 
als made as to the fair market | 
value of the property and instead | 
of two separate dockets in the | 
case, one in the Chancery Divi- 
sion and one in the Law Divi- | 
sion, all the records concerning | 
the property in question will be | 
under one docket number and in 
one file. 





| 
| 
| 


Committee Comment: The pro- | 
posal is meritorious, but as indi- | 
cated is legislative. 


General | 

Proposal: That the fee of $1.00 | 
for the filing of a warrant be} 
eliminated. | 

Reason: This charge should be | 
part of the original cost of $25.00. | 
Many times cases are closed, 
without the realization that 
there will be an additional 
charge of $1.00 for the filing of 
warrant and often argument en- 
sues as to who should pay the 
charge, the plaintiff or defend- 
ant. Since closing of case by way 
of settlement before trial or 
payment after judgment is to be 
encouraged, it should follow that 
no impediments should prevent 
consummation of same. The 
charge of $1.00 is not unreason- | 
able but the time and effort and | 
sometimes the difficulties in- | 
volved in connection with same | 
do not justify it and it is accord- | 
ingly recommended that , this | 
charge be eliminated in the in- | 
terest of expeditious handling |! 
of litigated matters. | 

Committee Comment: This | 
proposal is legislative. 
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A Dependable 
Service For 
Lawyers 


Our Representatives 
Cover Daily— 


In Trenton 


The Offices of the 
Supreme Court 
Superior Court 
Secretary of State 
U.S. District Court 
Workmen’s Compensation 
State Tax Department 
Attorney General 
Bureau of Vital Statistics 
All other State Offices 


In Bergen, Essex, Hudson, 
Passaic and Union 
Counties 


County Clerk’s Office 
Register 

Surrogate 

County Clerk’s Vault 
Register’s Vault 

Sheriff’s Office 

Surrogate’s Vault 

Referees in Bankruptcy 
Chancery Division Chambers 
Compensation Courts 

All County Courts and Offices 
Municipal Courts and Offices 


' District Courts 


All Parts of the District Courts 
in the Counties mentioned. 


e 
Services We Perform— 


Ascertaining corporate name 
availability and corporate in- 
formation 

Service of papers on attorneys 

Filing and delivery of papers, 
files, etc. 

Obtaining information and data 

Abstracting dockets 

Searching and abstracting trade 
names, corps., chattel mtgs. 
estates, etc. 

Procuring Forms or Rules 

Marking District Court cases 

Obtaining police and hospital 
reports 


Messenger Service 


Our messenger calls at your 
offices daily for your instructions 
and requests on forms provided 


by us. 


* 
Reports 


A prompt report is given you 
on each request you make. 


THIS SERVICE IS AVAILABLE 
TO YOU FOR A NOMINAL 
MONTHLY CHARGE 


Serving the Bar of New Jersey 
For Over 30 Years 


NEW JERSEY LAWYERS 
SERVICE 


24 Edison Place, Newark 2 
MArket 3-6190-1 


Our representative will be happy 
to call on you to explain this 
service in fletail. 


_————————————— 
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A Dependable 
Service For 
Lawyers 


Our Representatives 
Cover Daily— 


In Trenton 


The Offices of the 
Supreme Court 
Superior Court 
Secretary of State 
U.S. District Court 
Workmen’s Compensation 
State Tax Department 
Attorney General 
Bureau of Vital Statistics 
’ All other State Offices 


In Bergen, Essex, Hudson, 
Passaic and Union 
Counties 


County Clerk’s Office 
Register 

Surrogate 

County Clerk’s Vault 
Register’s Vault 

Sheriff’s Office 

Surrogate’s Vault 

Referees in Bankruptcy 
Chancery Division Chambers 
Compensation Courts 

All County Courts and Offices 
Municipal Courts and Offices 


District Courts 


All Parts of the District Courts 
in the Counties mentioned. 


Services We Perform— 


Ascertaining corperate name 
availability and corperate in- 
formation 

Service of papers on attorneys 

Filing and delivery of papers, 
files, etc. 

Obtaining information and data | 

Abstracting dockets | 

Searching and abstracting trade | 
names, corps., chattel mtgs. | 
estates, etc. 

Procuring Forms or Rules 

Marking District Court cases 

Obtaining police and hospital 
reports 





Messenger Service 

Our messenger calls at your 
office daily for your instructions 
and requests on forms provided 
by us. 


7 
Reports 


A prompt report is given you 
on each request you make. 


THIS SERVICE IS AVAILABLE 
TO YOU FOR A NOMINAL 
MONTHLY CHARGE 


Serving the Bar of New Jersey 
For Over 30 Years 


NEW JERSEY LAWYERS 
SERVICE 


24 Edison Place, Newark 2 
MArket 3-6190-1 


Our representative will be happy 
to call on you to explain this 
service in detail. 





NEW JERSEY LAW JOURNAL, THURSDAY, MARCH 21, 1957 


TO THE HONORABLE, THE 
CHIEF JUSTICE AND THE 
ASSOCIATE JUSTICES OF 
THE SUPREME COURT OF 
NEW JERSEY: 


The Committee appointed pur- 
suant to R.R. 1:23-1(d) to ‘“‘study 
the practice and procedure in 
connection with the operation of 
the Probate Division of the 
County Court and the Surro- 
gate’s Court, with special con- 
sideration to be given to the 
protection of the interests of mi- 
nors and incompetents, and to 
report to the Supreme Court the 
recommendations as to any 
changes in such procedures that 
may be deemed _§ desirable,” 
makes this report of its find- 
ings: 

(1) We have considered the 
procedures now employed for 
the protection and enforcement 
of personal and property rights 
of minors and incompetents by 
compromise and settlement and 
the safeguarding of the recover- 
ies had in their behalf, particu- 
larly in regard to shortcomings 
shown by experience as related 
to us. 

The law that recognizes the 
disability of minors and incom- 
petents to protect their own in- 
terests must perforce provide the 
representation for the full vin- 
dication of their rights and 
make certain that they are not 
frittered away by undue com- 
promise or settlement or by mis- 
appropriation of their recoveries. 

The ratification of an agreed 
settlement, by way of comprom- 
ise, covenant not to sue, or stip- 
ulated judgment, should be at- 
tended by an inquiry essential to 
a fair assessment of the ward’s 
case. 








of procedure: 


(a) Referring to R.R. 4:30-2, 
providing that an infant or in- 
competent person shall be rep- 
resented in an action by his 
guardian appointed in this State, 
whether appointed as to his per- 
son or property, or, if there be 
none appointed or if the court 
shall so direct because of a con- 
flict of interest between guard- 
ian and ward or for other cause, 


{then by his guardian ad litem 


appointed by the court, we rec- 
ommend that the general guard- 
ian or guardian ad litem so ap- 
pearing be empowered, before 
trial, to compromise the sub- 
ject matter of the action or pro- 
ceeding, and agree to the entry 
of judgment accordingly for or 
against the ward, and to satisfy 


|a judgment in favor of the ward 


or release or discharge all claim 
of the ward under the comprom- 
ise, provided that the court in 
which the action is pending shall 
approve the compromise after a 
full hearing of a duly verified 
petition to that end submitted 
by the guardian; and after trial 
has commenced, a compromise 
or settlement made by _ the 
guardian shall also be subject to 
the approval of the court in 
which the trial is pending, after 
full inquiry. 


California has a procedure for 
the submission of a petition for 
the approval of a proposed com- 
promise, prior to trial, to the 
Probate Department of the Su- 
perior Court for hearing and ac- 
tion thereon; but we are of the 
opinion that under our system 
of judicial administration the 
facilities of the court in which 
the action is pending should be 
utilized for the hearing of the 
petition to approve the suggest- 
ed compromise, and the appro- 
priate probate jurisdiction in- 
voked to supervise the adminis- 
tration of the trust res in ac- 
cordance with the requirements 
of security for the ward. 


(b) And California also pro- 
vides in its Probate Code that 
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Report of The New Jersey Supreme Court's 
Committee On The Probate Division of The County 
Court and The Surrogate's Court 


where a minor has a disputed | 


claim for “damages, money or| 


other property” against a third | 
person, “his father, or if his 
father is dead or the parents of 
said minor are living separate 
or apart and his mother then 
has care or custody of said mi- 
nor then his mother,” shall have 
the right to compromise or ex- | 
ecute a covenant not to sue on} 
such claim, but the compromise | 
or covenant must be approved | 
by the Superior Court of ie 








| into funds that could not, 
| ticipated at the outset 2. 
| are not sufficiently secure; 

is to be considered as gy, 


We are told that ip 

counties it is the practice .. 
quire a nominal bond ang:, 
fuse certificate of the fidue, 
appointment until the re, 
|is secured. But this is a -. 
shift that should be suppley, 
ed by a procedure requiriy, 
tice of the recovery to th 
rogate and the giving of: 
security before payment i; » 
to the fiduciary, the oblie., 
of notice to be placed py 
upon the fiduciary and the; 
or. 


shall not be essential to the ad- 
missibility in evidence of any 
document or other paper pur- 
porting to bear the signature of 
an attesting or subscribing wit- 
ness that the authenticity or 
genuineness thereof or any sig- 
nature thereto be proved by pro- 
duction of such witness, nor 
shall it be necessary to account 
for his absence, if such authen- 
ticity and genuineness be satis- 
factorily proved by other evi- 
dence,” but the provision “shall 
not apply to a last will and test- 
ament or codicil or a document 
or paper purporting to be such.” 

Section 71 of the Report of the 
-Committee on the Revision of 
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county where the minor resides, | 
upon a verified petition; and in| preme Court is framed to pro- 
the event of approval, and the| vide that when the execution of 
proceeds do not exceed $2000,/ an attested writing is in issue, 
the court may direct that pay-| “whether or not the attestation 
ment be made to the father Or | is a statutory requisite of its 
mother of the minor, with Or| effective execution, no attester 
without the filing of a bond, or 
may require that the money sO| though all attesters are avail- 
paid be deposited in a bank or] able unless the statute requiring 


the Law of Evidence to the Su- | 


(4) There would seem to, 
reason why the plaintiff s, 
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have notice of the ap 
for the order to show caus; 
missible under R.R. 4:99-5, 
Amendment dispensing wit:; 
requirement would confor; 
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To that end, we offer for con- | 
| sideration the following course 


trust company or invested in an 
account in an insured savings 
and loan association, subject to | 
withdrawal only upon the order | 
of the court, or it may require} 
the appointment of a general | 
guardian to administer the fund, | 
or prescribe such other condi-| 
tions as in the discretion of the 
court would serve the interests 
of the minor, but where the res 
exceeds $2000 it is required that 
a general guardian be appointed 
or, in lieu thereof, that the fund 
be deposited in a bank or trust 
company or invested in an in- 
sured savings and loan associa- 
tion, subject to withdrawal only 
upon the order of the court, and 
“as to any property to be receiv- 
ed by the minor” “such condi- 
tions” be laid down “as the court 
may deem proper.” 


The Committee is not a unit! 
on the whole of this section of 
the California Code. The con-| 
sensus is that the representation | 
of minors sanctioned by the} 
general provision of NJ.S. 3A:6-| 
31 should not be disturbed, nor} 
the jurisdictional maxima of 
value raised, that is to say, above | 
$100 and $1000 for real and per-| 
sonal estate, respectively. It is 
recognized that the cost of ad- 
ministration would ofttimes be 
out of proportion to the value} 
of the estate were a bond or in- 
vestment supervision required. | 
But it would seem that the de-| 
posit of the fund in a bank or 
trust company, subject to with- 
drawal only on the order of the 
court, would not be too burden- | 
some; it would be within the 
power of the court to prevent | 
undue administrative drains 
upon the res, the while protect- 
ing it against dissipation. 


There can be no doubt that 
the present practice makes for| 
the diversion of the ward’s prop- | 
erty to uses not in his interest 
under circumstances that to all 
intents and purposes preclude 
recovery: and there is reason to 
believe that such losses are not} 
a rarity and that family | 





and | 
other considerations deter reme- 
dial action. 


A measure of discretion in the 
court thus supervising the with- 
drawal of the deposited fund 
would go far to remove the haz- 
ard of loss without dispropor- 
tionate expense. 

And it would be well to con- 
sider the wisdom and policy of 
administering the ward’s estate| 










is a necessary witness even| the change lately made ip: ouns¢ 
5:3-4. é render 
(5) We are advised that :fi¥tate m 
attestation specifically provides! ]east one county it has beegiie minist: 
otherwise.” the practice to appoint a gum of the 
We know that wills were not|ian ad litem for minors an; J hands 
intended to be within the pur-|competents who are partis fi ment 
view of this latter provision; yet | an accounting as the h aside, | 
we would suggest the wisdom of! a vested or contingent i only be 
a rule expressly providing for! and to represent persons is settl 
proof of a will in common form! being or unascertainable, Digeste 
according to the long-standing | ed alphabetically and as app, S. 
practice, ie. by the oath of an|ter of course from a list o/ @M 1957. 
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torneys who have under: 
the representation of imper 
ous defendants in ri 
cases; and this, under RR: 
2(d) without regard to nee 


attesting witness or proof of the 
attesting witnesses’ signatures 
where they are not available, a 
course implicit in N.J.S. 2A:3-20 
and N.J.S. 3A:3-21, providing for 
probate of the will of one who! departing from the usual! 
died in military service or with- | (as for a conflict of inte 
in two years of discharge or| other good cause) of desig 
where the subscribing witnesses} a parent to that office when 
are in service in time of war.| infant is under 14 years ani: 
See R.S. 3:2-11, superseded by|cepting the infant’s 
N.J.S. 3A:3-25. 'when he is above that 


(3) We find an administrative | Policy, see NJS. 3A:6-18, is 
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problem in relation to curing the | 28; also R.R. 4:30-3. bs appli 
deficiency in the fiduciary’s bond) We would amplify R.R. ‘Months a 
where the ultimate recovery 2/d) to provide, in the use cg: Appe 
could not be anticipated at the Power. for the exercise cf™e judg 
time of the qualification of the Sound discretion accordin: @Mourt anc 
fiduciary as such. the essential interests of 3prs. 
Where, for instance, letters of aig ag tog er . 
administration ad prosequen-| |?) (© aay age agit “age 
dum are issued under the Death ang ve “ys : ° Pasagel me eel : 
Act, general letters of adminis- , pF sng eal cd gees aa agnogg 
ration are sometimes sought to - - Speers ~~ Tm Sho : 
prosecute an action for the in- the assignee” in assignment sgjces he | 
juries suffered by the deceased ceedings in the Probate Divis@ey pro s 
prior to death. Until January 1 It is suggested that two appril—td he fi 
1952, when the revision of the ©'S Ny sa year = = 
statutes comprised in Title 3 was a _— b ~ — ti ere moti “ 
adopted, it had been the prac- Ris a. ia ak dminis ae oJ 
tice to grant limited letters of ‘78 a en een om 
administration for the bringing as mes sear sae seaman Ah aye 
of the action but not to reduce ncngpliciedyrtimpag <td. 
the recovery to possession, the attention too late for a fw 1 confe 
bond to be in a eatiee’ inead vestigation and report at 3™@t withor 
without surety. But it is now time: and —— sign egpnagg 
generally understood that in| SUbject for a later report. Japout or ¢ 
virtue of WJS. $A:6-14, taken |__™* Nave conmeere’ Oe Se’ & 
in conjunction with R.R. 5:3-2, 20mg and make the reg@)"pparen 
the jurisdiction to grant tem-|/™endations irrespective Japaie ever 
porary or limited administra- whether they are subeeae® oe 
tion resides in the Probate Divi- Merely Procedural in chara “ne Cou 
sion of the County Court alone; phos sea biases % pad ~ 
and the Surrogates are concern- agp gg et “% - sound judd eke 3 
ed as to the measure of the se- 12 “He interest 0 na. 
curity to be exacted of the gen- 2@ministration, the natu Jgpnal sez 
eral administrator in such cases. _ ee ae = ai 
It has been the practice in some saa — er ee omar is 
counties to take bond in a nom- | ~ >" stead ME Hola. + 
i : Respectfully submitec MRHeld: E; 
i ; ; 
nal sum, not adequate in the John E. Curry 1.§. 3A: 


event of a substantial recovery, 
and in other counties to refuse 
such administration altogether. 


Marshall H. Diverty 
George S. Fischler 
Adrian M. Foley, J: 
Joseph Halpern 
Lewis G. Hansen 
Ernest F. Keer, JI. 7 


There is no occasion now to 
determine whether the Surro- 
gates may refuse general admin- 





|istration under a nominal bond Louis C. Lehmann. Vices 

in such cases. The problem of French B. Lovelanc 2 comm 
| adequate security concerns all George H. Renton q, if in 
other fiduciaries who have come Harry Heher, Chao his 


on the county level. 




















The Committee is of the view 
that the right of compromise on | 
behalf of the minor should not! 
be given to the parent as such. 

(2) There seems to be no spe- | 
cific statutory requirement for | 
proof of a will in common form | 
by the oath of an attesting wit- | 
ness, or by the verification of | 
the signatures of the attesting 
witnesses when they are not 
available for the purpose. 


N.J.S. 2A:82-2 provides that in 
an “action, proceeding or mat-| 








Prompt—Accurate—Reasonable 
ABSTRACTS or proceedings in Superior and United Sta@mm 


Courts. ad 
CERTIFICATES of regularity of proceedings or corpor 
standing. 








— in Superior Court of New Jersey and United Sta# 's 
ourts. F t 

| INFORMATION and forms in any of the departments ® 

| Trenton. t 
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ter in any court of this state, it | 




















